Stetson Journal of Advocacy and the Law

The first online law review designed to be read online

11 Stetson J. Advoc. & L. 129 (2024)

Teaching Written Advocacy in the Digital Age
Davis G. Yee

Adjunct Professor
University of San Francisco School of Law

California






Teaching Written Advocacy in the
Digital Age

Davis G. Yee!

11 Stetson J. Advoc. & L. 129 (2024)

l. Infroduction

129. Our brief was due the next day, and we were using the latest technology to finish it.
My moot court partner brought a computer disk. It contained her part of our brief. After
combining both parts in a word processor, we waited at the law library for a computer
terminal to free up. We knew how to find cases from the stacks of Federal Reporters. We
even knew how to check whether they were still 'good law.” On prior occasions, we had
thumbed through pocket parts of Shepard’s Federal Citations, but it was just easier to
use Lexis or Westlaw.

130. Technology has certainly advanced since my days as a law student. Today’s stu-
dents can use online document editors like Google Docs to simultaneously write briefs.
They can access legal databases through a web browser from a laptop at home. They
can conduct Internet research. They can email their briefs instead of mailing them, as
my moot court partner and I had to do, through the U.S. Postal Service.

1 Davis G. Yee is an Adjunct Professor at the University of San Francisco School of Law, where he won
the Innovation in Teaching with Technology Award. He teaches Tax Moot Court and is the proud
coach of a team that won the ABA Taxation Section Law Student Tax Challenge. Davis previously
taught Practical Legal Writing at another law school. He is a member of the Legal Writing Institute.
The views expressed in this article are the author’s alone and do not necessarily reflect those of any
of his past or current employers.
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131. What technology is available affects how written advocacy is taught, and to a
smaller degree, what is taught. For the how, comments can be made to a SharePoint
version of a draft before going over them with the student on Zoom. For the what, for
example, legal writing instructors rely on exemplars. Justice Elena Kagan’s opinions
will be among them when, after all, they are used to calibrate commercial legal editing
software for flow, punchiness, and plain English.?

132. To further illustrate the effect of technology on what is taught, suppose printing
and typography are limited to hot metal typesetting. This nineteenth-century technol-
ogy involved injecting molten type metal into a mold that had the shape of one or more
glyphs, which then resulted in sorts or slugs that were used to press ink onto paper.®
And so, last-minute edits were difficult to do. The ability to rearrange paragraphs was
similarly limited. Accordingly, the drafting process, I would have advised my students,
might have included using 5” x 8” index cards, with a separate handwritten argument
paragraph per card.

133. In the twenty-first century, hot metal typesetting is no longer prevalent.* It has
been supplanted in the Digital Age in which technology has advanced from power-
driven machines to digital technology.> Many things done in the Digital Age are done by
computer and by large amounts of information that are available because of computer
technology.® In the Digital Age, the technology du jour is artificial intelligence, or AL’

134. Alisdefined as “the ability of machines to perform tasks that are usually associated
with intelligent beings.”® While still in its infancy in some arenas, it is becoming more
mainstream.’ In the chess arena, for example, chess champions routinely use Al to help
prepare for human-versus-human tournaments.'” In the legal arena, however, many
note that a particular Al tool, ChatGPT, is currently not sophisticated enough to write
a brief good enough to file.!! Even so, questions abound as to how Al can change how
written advocacy is taught and done.'?

Ross Guberman, Five Ways to Write Like Justice Kagan, BRIEFCATCH (March 20, 2018).
Indra Kupferschmid, Cold Type vs. Hot Typesetters, ALPHABETTES (February 24, 2017).
Elli Narewska, The End of Hot Metal Printing, THE GUARDIAN (March 3, 2015).
Margaret Rouse, Digital Revolution, TECHOPEDIA (December 12, 2017).

Digital Age, CAMBRIDGE DICTIONARY.
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Iveta Stamova & Mihail Draganov, Artificial Intelligence in the Digital Age, IOP CONFERENCE SERIES
(2020).

Noam Slonim et al., An Autonomous Debating System, 591 NATURE 379, 379 (2021).

9 Jo Constantz, Almost 30% of Professionals Say They’ve Tried ChatGPT at Work, BLOOMBERG NEWS
(January 19, 2023).

10 D.S. Shinder, The Role of Computers in Planning Chess Strategy, TECHREPUBLIC (February 4, 2010).
11 Nicole Black, ChatGPT: What It Is and Why It Matters to Lawyers, ABOVE THE LAW (January 19, 2023).

12 Teresa Phelps & Kevin Ashley, ‘Alexa, Write a Memo”: The Promise and Challenges of Al and Legal
Writing, 26 LEGAL WRITING 329, 375-79 (2022).

o


https://briefcatch.com/articles/case-study-fry-v-napoleon-community-schools-five-ways-to-write-like-justice-kagan/
http://www.alphabettes.org/cold-type-vs-hot-typesetters/
https://www.theguardian.com/gnmeducationcentre/2015/mar/03/end-of-hot-metal-printing-gnm-archive-teaching-resource
https://www.techopedia.com/definition/23371/digital-revolution
https://dictionary.cambridge.org/us/dictionary/english/digital-age
https://iopscience.iop.org/article/10.1088/1757-899X/940/1/012067/pdf
https://abovethelaw.com/2023/01/chatgpt-what-it-is-and-why-it-matters-to-lawyers/#:~:text=ChatGPT%20matters%20because%20it%20represents,I%20discuss%20more%20fully%20below.
https://www.legalwritingjournal.org/article/36142-alexa-write-a-memo-the-promise-and-challenges-of-ai-and-legal-writing
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135. With those questions in mind, this Article respectfully offers one response, partic-
ularly with respect to moot court briefs. But first, Part II of this Article highlights aspects
of written advocacy that are immutable to technological change. Part III then provides
an overview of what Al can currently do, and by implication, what it cannot do. Even
if Al’s legal writing capabilities were to meet or exceed those of human beings, Part
IV discusses problems specific to using this technology for written advocacy, problems
related to regulatory and ethical issues, as well as those related to originality and style.
Finally, Part V of this Article unveils how AI can be used ethically and creatively for
written legal advocacy.

Il. What Technology Never Changes

136. Some aspects of written advocacy never change. They are immutable because they
have survived the test of time or because they are the results of proven experimental
findings. They include the modes of persuasion, the story format, and structural tech-
niques.

A. Modes of Persuasion

137. Aristotle’s Rhetoric hails from Ancient Greece during the 4th century BCE. It ex-
plained three modes to persuade an audience: Logos, Ethos, and Pathos. Logos appeals
to reason by using logic. Ethos appeals to the authority or credibility of the persuader.
And pathos appeals to the emotions of the audience.'®

138. For the written component of moot court competitions, ethos matters the least.
Briefs submitted for review are generally required to be on an anonymous basis. The
competition judges do not want to know the names of the law school or the team mem-
bers.'* Logos, on the other hand, matters the most, especially for the argument section.
Pathos matters when writing the statement of facts. That section should be written to
elicit the desired emotions from the reader.

139. Typography matters as well. Suppose a statement comes in two formats, bold and
regular:

Oliver Wendell Holmes was born in 1843.

Oliver Wendell Holmes was born in 1839.

13 Aristotle, Rhetoric Book. II, Part 2, THE INTERNET CLASSICS ARCHIVE.
14 ABA Section of Taxation, Competition (2022-2023) Official J.D. Division Rules.


http://classics.mit.edu/Aristotle/rhetoric.2.ii.html
https://www.americanbar.org/content/dam/aba/administrative/taxation/lstc/2022/22lstc-jd-rules.pdf
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140. Studies show that more people believe the sentence in bold,'® even though both
of them are incorrect, because Oliver Wendell Holmes was born in 1841.'® This find-
ing does not mean that an entire brief should be submitted in bold font. Rather, bold
selected key statements.

141. Font style can also persuade. Unless the competition rules or court rules provide
otherwise,'” use Baskerville. In 2012, readers of the New York Times unwittingly took
a quiz. They read the same passage, but in one of six randomly assigned typefaces:
Baskerville, Computer Modern, Georgia, Helvetica, Comic Sans, and Trebuchet. Of these
typefaces, Baskerville swayed readers the most'®. It actually engendered a belief in the
reader that the passage was true.

B. Stories and Storytelling

142. The caves of Sulawesi bear paintings of buffaloes being hunted by part-human,
part-animal creatures holding spears and possibly ropes. The oldest of these cave paint-
ings date back to at least 43,900 years ago.'’ Some regard these prehistoric paintings
as the earliest forms of storytelling. These paintings, according to archaeologists, “come
in the form of narrative compositions . . . from which one can infer actions taking place
among the figures.”*°

143. Storytelling has obviously endured beyond prehistoric times. Neuroscience offers
an explanation. The human brain seems hardwired for stories.?! People remember them
much better than snippets of facts.?? And so, the statement of facts would be an ideal
section of the brief for a nonfictional narrative.

144. The challenge is how to make that narrative interesting and compelling. Some sug-
gest pacing.® Other suggests using active voice, anaphora,** and alliteration. Another

15 Daniel Kahnemand, Thinking, Fast and Slow, FARRAR, STRAUS, AND GIROUX (2011).

16 Oliver Wendell Holmes, Jr., SUPREME COURT HISTORICAL SOCIETY.

17 Sup. Ct. R. 33.

18 Errol Morris, Opinion, Hear, All Ye People; Hearken, O Earth (Part 1), N.Y. TIMES (August 8, 2012).
19 Adam Brumm et al., Oldest Cave Art Found in Sulawesi, 7 SCIENCE ADVANCES 1, 1 (2021).

20 Maxime Aubert et al., Earliest Hunting Scene in Prehistoric Art, 576 NATURE 442, 443 (December
2019).

21 Jack Hart, Storycraft: The Complete Guide to Writing Narrative Nonfiction, UNIVERSITY OF CHICAGO
PRESS (2021).

22 Nancy Levit, Legal Storytelling: The Theory and the Practice, Reflective Writing Across the Curriculum,
15 J. LEGAL WRITING INST. 276-77 (2009).

23 Bryan A. Garner, Interview with Chief Justice John G. Roberts Jr., 13 SCRIBES J. LEGAL WRITING INST.
5, 40 (2010).

24 Tenielle Fordyce-Ruff, Adding Eloquence to Your Legal Writing with Figures of Speech, ADVOC. 48 (2013).


http://dspace.vnbrims.org:13000/jspui/bitstream/123456789/2224/1/Daniel-Kahneman-Thinking-Fast-and-Slow-.pdf
https://supremecourthistory.org/associate-justices/oliver-wendell-holmes-jr-1902-1932/#:~:text=OLIVER%20WENDELL%20HOLMES%2C%20JR.%2C%20was%20born%20on%20March%208,from%20Harvard%20College%20in%201861.
https://www.supremecourt.gov/filingandrules/2023RulesoftheCourt.pdf
https://archive.nytimes.com/opinionator.blogs.nytimes.com/2012/08/08/hear-all-ye-people-hearken-o-earth/
https://www.science.org/doi/10.1126/sciadv.abd4648
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1144797
https://legaltimes.typepad.com/files/garner-transcripts-1.pdf
https://legaltimes.typepad.com/files/garner-transcripts-1.pdf
https://digitalcommons.csp.edu/cgi/viewcontent.cgi?article=1058&context=lawfaculty
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technique is to vary not only sentence length, but also the narrative by incorporating
dialogue.?® In a brief, that dialogue can come in the form of key deposition testimony,
email statements, or contract terms at issue.

145. While there are other techniques, the one that contributes most to legal story-
telling is diction. “Language,” as Chief Justice Roberts observed, “is the central tool of
our trade.” To be sure, his observation highlighted the importance of words when con-
struing a statute or the Constitution. They were, as he put it, “the building blocks of the
law.”?® But words are much more than that. They are also one half of what Jonathan
Swift defined as style: that is, “The proper words in the proper places.”

C. Structural Techniques

146. Structural techniques ensure that the proper words are put in their proper places.
These proper places are threefold.

147. First, start strong and finish strong. This exhortation is due to the serial-position
effect.”” When asked to recall a list of words, people tend to best recall the words at the
end of the list. This tendency is what psychologists refer to as recency bias. People also
tend to recall the words at the beginning of the list more frequently than those in the
middle. This tendency is what psychologists refer to as primacy bias. What that means
for written advocacy is that the first and last paragraphs should be the strongest ones
in a brief.

148. Second, use IRAC or one of its variants. Every law student knows that IRAC stands
for Issue, Rule, Application, and Conclusion. Professor Terri LeClercq referred to it as
“the golden-rule acronym for organized legal discussions.” A search of legal literature
dates back to 1961 for the first reference to IRAC.?® In short, IRAC and its variants, such
as CREAC, are time-tested structures for expressing legal reasoning.

149. Third, engage in what I refer to as a lovers’ quarrel structure: It is not enough
to say why I am a right; I also need to tell you why you are wrong. This is a common
structure where the majority opinion first raises arguments in support of its holding and
then addresses arguments raised by the dissent.?® Briefs can employ a similar structure.

25 Jack Hart, Storycraft: The Complete Guide to Writing Narrative Nonfiction, UNIVERSITY OF CHICAGO
PRESS (2021).

26 Bryan A. Garner, Interview with Chief Justice John G. Roberts Jr., 13 SCRIBES J. LEGAL WRITING INST.
5, 40 (2010).

27 Saul McLeod, Serial Position Effect, SIMPLE PSYCHOL. (2008).
28 Norman Otto Stockmeyer, Legal Reasoning? It’s All About IRAC, STUDENT LAw (March 9, 2021).
29 McDonald v. City of Chicago, et. al., 561 U.S. 742, 787 (2010).


https://legaltimes.typepad.com/files/garner-transcripts-1.pdf
https://legaltimes.typepad.com/files/garner-transcripts-1.pdf
https://www.simplypsychology.org/primacy-recency.html
https://www.simplypsychology.org/primacy-recency.html
https://supreme.justia.com/cases/federal/us/561/742/
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When asked what she considered to be the most important part of a brief, the late Justice
Ruth Bader Ginsburg responded:

150. If you're on the petitioner’s side, to anticipate what is likely to come from the re-
spondent and account for it in your brief. Make it part of your main argument. You know
the vulnerable points, so deal with them. Don’t wait for the reply brief; just incorporate
in the main brief as part of your affirmative statement answers to what you think you
will most likely find in the responsive brief. .. .3°

151. Her advice differs slightly from the lovers’ quarrel structure. Instead of making
affirmative arguments before rebuttal ones in the same brief, she would combine them.
Her underlying reasoning was the same, nonetheless. Whatever structural technique
is employed should address why the other side’s arguments are incorrect. As Justice
Ginsburg put it, “You know the vulnerable points, so deal with them.”

lll. What Al Can Currently Do

152. A series of human-versus-machine contests illustrate what AI can do. In 1997,
Deep Blue beat Garry Kasparov at chess.?! At the time, Grandmaster Kasparov was the
highest ranked human player.>> Over a decade later, in 2011, IBM Watson won the
gameshow Jeopardy! against two human champion contestants.*® Then, in 2019, Project
Debater challenged Harish Natarajan, a globally recognized debate champion.®*

153. Just last year, OpenAl unveiled ChatGPT for public use.>® Al powers this natural
language processing tool. The human user types in “prompts” that generate written
responses by ChatGPT. A sample prompt might be one from a standardized test by the
Department of Education:

One morning a child looks out the window and discovers that a huge castle
has appeared overnight. The child rushes outside to the castle and hears
strange sounds coming from it. Someone is living in the castle!

The castle door creaks open. The child goes in.

30 Bryan A. Garner, Interview with Justice Ruth Bader Ginsburg, 13 SCRIBES J. LEGAL WRITING INST. 133,
142-43 (2010).

31 Bret Stetka, An IBM Al Debates Humans, But It’s Not Yet the Deep Blue of Oratory, SCi. AM. (March 17,
2021).

32 1997 in Chess, WIKIPEDIA (January 29, 2023).
33 Cade Metz, Shall I Compare Thee to a Chatbot’s Algorithm?, N.Y. TIMES (January 22, 2023).

34 Bret Stetka, An IBM Al Debates Humans, But It’s Not Yet the Deep Blue of Oratory, Sci. AM. (March 17,
2021).

35 ChatGPT: Optimizing Language Models for Dialogue, OPENAI (November 30, 2022).


https://legaltimes.typepad.com/files/garner-transcripts-1.pdf
https://legaltimes.typepad.com/files/garner-transcripts-1.pdf
https://www.scientificamerican.com/article/an-ibm-ai-debates-humans-but-its-not-yet-the-deep-blue-of-oratory/
https://en.wikipedia.org/wiki/1997_in_chess#:~:text=Garry%20Kasparov%20loses%20to%20chess,Over%3A%20Kasparov%20and%20the%20Machine.
https://www.scientificamerican.com/article/an-ibm-ai-debates-humans-but-its-not-yet-the-deep-blue-of-oratory/
https://openai.com/blog/chatgpt
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Write a story about who the child meets and what happens inside the castle.

Continue this story at a 4th-grade reading level. Give the child a name and
be descriptive about the castle.

154. In response, ChatGPT wrote an essay that a fourth-grade teacher had difficulty
determining whether Al or a 9-year-old student wrote it.°

155. Law students and lawyers, however, need not worry yet. To be fair, ChatGPT is a
C+ student®” that can pass the bar exam.*® However, as an example of its current capa-
bilities for written advocacy, Dean Andrew Perlman prompted ChatGPT: “Draft a brief to
the United States Supreme Court on why its decision on same-sex marriage should not
be overturned.”*® ChatGPT responded not with a brief, but with a five-paragraph letter
totaling only 282 words. It wrote the following three arguments without any citations
to authority:

First, the Court’s decision in Obergefell is firmly rooted in the principle of
equality under the law ...

Second, the Court’s decision in Obergefell is consistent with a long line of
precedent establishing the fundamental right to marry ...

Third, the Court’s decision in Obergefell has been widely accepted and has
had a positive impact on the lives of same-sex couples and their families ...

156. The potential is there, but as one legal commentor noted, ChatGPT and Al tools
like it are “not ready for prime time — at least, not quite yet.”*°

IV. Problems with Using Al for Legal Writing

A. Regulatory and Ethical Issues

157. Even so, ChatGPT has caused a stir in academia. Some faculty are reevaluating
their grading guidelines. Should more weight be given to oral arguments instead?*' Other

36 Claire Cain Miller et al., Did a Fourth Grader Write This? Or the New Chatbot?, N.Y. TIMES (December
26, 2022).

37 Jonathan H. Choi, et al., ChatGPT Goes to Law School, J. LEGAL EDUCATION (January 23, 2023).

38 Debra Cassens Weiss, Latest Version of ChatGPT Aces Bar Exam with Score Nearing 90th Percentile,
A.B.A.J. (March 16, 2023).

39 Andrew M. Perlman, The Implications of ChatGPT for Legal Services and Society, SUFFOLK UNIVERSITY
(December 5, 2022).

40 Nicole Black, ChatGPT: What It is and Why It Matters to Lawyers, ABOVE THE LAW (January 19, 2023).
41 Sarah Ricks, Discussing What Rutgers Law Faculty are Considering (January 25, 2023).


https://www.nytimes.com/interactive/2022/12/26/upshot/chatgpt-child-essays.html
https://deliverypdf.ssrn.com/delivery.php?ID=174093090115098070025067088089103027052072023065091036126124065087082101005127001086061123008063054013023108086102065105002005041010074040047003100028072112031002112084061005103006096124085117072066115005084071029003080009013005005119028122126028113095&EXT=pdf&INDEX=TRUE
https://www.abajournal.com/web/article/latest-version-of-chatgpt-aces-the-bar-exam-with-score-in-90th-percentile#:~:text=The%20latest%20version%20of%20the,of%20273%20set%20by%20Arizona.
https://deliverypdf.ssrn.com/delivery.php?ID=370115027092012124113090023075081094103033031041027010022026000096092116026115114067057030039061008116026029081125028071115089049074003041085022126118065074023071004083020026119031110068091072101073114026098019116083012091065116091016001088097083017&EXT=pdf&INDEX=TRUE
https://abovethelaw.com/2023/01/chatgpt-what-it-is-and-why-it-matters-to-lawyers/#:~:text=ChatGPT%20matters%20because%20it%20represents,I%20discuss%20more%20fully%20below.
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faculty are considering revamping their curriculum.*? Can AI be weaved into legal writ-
ing lessons?** Whatever the answers to these questions may be, even Al enthusiasts
acknowledge that law-related uses of Al present regulatory and ethical issues.**

158. In the legal arena, the regulatory rules include the ABA Model Rules of Profes-
sional Conduct. Those rules prohibit ghostwriting, except for pro se litigants.*> How-
ever, they do not apply to Al, the ghostwriter at issue. The focus of regulation thus has
been on policies that apply to law students.*® Those policies fall into two categories.

159. The first category calls for banning a law student’s use of Al altogether.*” However,
both Lexis and Westlaw are powered by AL*® But even if the ban were narrowed to
ChatGPT and the like, that policy would be hard to enforce. As Al improves, legal writing
instructors will eventually be in the same predicament as the fourth-grader teacher who
could not determine the true author of written work product.

160. The other policy category does not ban the use of Al but rather focuses on plagia-
rism. However, this focus suffers from the same enforceability problem as an outright
ban. Even before the advent of ChatGPT, it was not always easy to detect plagiarism,
nor to prevent unethical human ghostwriting. Even more, focusing on plagiarism runs
contrary to the fundamental purpose of its proscription against stealing. Black’s Law
Dictionary defines the term to mean the “deliberate and knowing presentation of an-
other person’s original ideas and creative expressions as one’s own.” But under this
definition, Al is not a “person.” It is a tool, like an electric lawnmower. It does not own
what it makes, no matter how sophisticated it is. Aside from these existential-related is-
sues, the creators of Al want law students to use their product. There is, in other words,
implicit permission to take those ideas and expressions as the student’s own.

B. Originality and Style

161. The real problem with Al is not plagiarism. Law students can easily give attribu-
tion. The real problem is that even with attribution, Al can stifle originality and style.

42 Kalley Huang, Alarmed by A.I. Chatbots, Universities Start Revamping How They Teach, N.Y. TIMES
(January 16, 2023).

43 Posting of Stephen Paskey (January 21, 2023) (on file with author).

44 Andrew M. Perlman, The Implications of ChatGPT for Legal Services and Society, SUFFOLK UNIVERSITY
(December 5, 2022).

45 ABA, Comm. on Ethics & Prof’l Responsibility, Formal Op. 07-446 (2007).

46 Posting of Shelly DeAdder (January 24, 2023) (on file with author).

47 Kevin Roose, Don’t Ban ChatGPT in Schools. Teach with It., N.Y. TIMES (January 12, 2023).
48 The Power of Artificial Intelligence in Legal Research, LEXISNEXIS (October 9, 2020).

49 Plagiarism, BLACK’S LAW DICTIONARY (2014).


https://foothill.edu/gov/academic-senate/2022-23/jan23/Alarmed%20by%20A.I.%20Chatbots_%20News.pdf
https://deliverypdf.ssrn.com/delivery.php?ID=370115027092012124113090023075081094103033031041027010022026000096092116026115114067057030039061008116026029081125028071115089049074003041085022126118065074023071004083020026119031110068091072101073114026098019116083012091065116091016001088097083017&EXT=pdf&INDEX=TRUE
https://www.americanbar.org/content/dam/aba/administrative/delivery_legal_services/ls_del_aba_07_446_2007.pdf
https://www.nytimes.com/2023/01/12/technology/chatgpt-schools-teachers.html
https://www.lexisnexis.com/community/insights/legal/b/thought-leadership/posts/the-power-of-artificial-intelligence-in-legal-research
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162. Consider what happened after Deep Blue defeated a human grandmaster. As noted
earlier, chess champions began routinely using Al to help prepare for human-versus-
human tournaments.*® This preparation, if done improperly, ruined chess, according to
Vladimir Kramnik. He had been a world champion who had dethroned the same human
grandmaster whom Deep Blue defeated. His observation was that:

“[flor quite a number of games on the highest levels, half of the game —
sometimes a full game — [were] played out of memory.” He lamented, “You
don’t even play your own preparation; you play your computer’s prepara-
tion.”!

163. What Grandmaster Kramnik longed for was chess brilliancies. A brilliancy, in chess
parlance, is a “game that contains a spectacular, deep and beautiful strategic idea,
combination, or original plan.”? Chess tournaments do award brilliancy prizes,>* even
nowadays.>* But overreliance on Al can diminish the number of games that contain
especially original and imaginative combinations.

164. Besides originality, overreliance on Al can also stifle writing style. There is little
doubt that AI can be programmed to write well. There is also little doubt that Al, when
prompted in the future, will be able to write like the author of one’s choice. There is a
difference, though, between the basic elements of good writing and writing style. The
latter, as Thomas E. Spahn described it, is “as individual as a fingerprint.”> But unlike
a fingerprint, a human writer is not born with writing style. It only grows from that
writer’s practiced and particular use of “[t]he proper words in the proper places.” “Pla-
giarizing” Al, or even quoting Al with attribution, does nothing to foster that growth.

V. How to Use Al for Written Advocacy

165. Despite these concerns, law students should be able to use Al. They already do
so, without objection, for legal research with Lexis and Westlaw. And so, for written
advocacy, the issue is to define an acceptable usage of Al. Such a usage that promotes
originality in both argument and writing style.

50 D.S. Shinder, The Role of Computers in Planning Chess Strategy, TECHREPUBLIC (February 4, 2010).

51 Tom Simonite, Al Ruined Chess. Now, It’s Making the Game Beautiful Again, WIRED (September 9,
2020).

52 Glossary of Chess, WIKIPEDIA (January 29, 2023).

53 Fred Reinfeld, Great Brilliancy Prize Games of the Chess Masters, CHESS GAMES (2012).

54 Nihal Sarin Wins Gazprom Brilliancy Prize, Int’l Chess Fed’'n (January 18, 2021).

55 Thomas E. Spahn, The Art of Legal Writing, 9 J. NAT'L ASS’N ADMIN. L. JUDICIARY 137, 137 (1989).


https://www.wired.com/story/ai-ruined-chess-now-making-game-beautiful/
https://en.wikipedia.org/wiki/Glossary_of_chess#cite_note-Silman_1999,_p._429-51
https://www.chessgames.com/perl/chesscollection?cid=1019898
https://www.fide.com/news/905
https://digitalcommons.pepperdine.edu/cgi/viewcontent.cgi?article=1233&context=naalj
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166. Here is how: Use Al to vet arguments. Dean Perlman proved that this use is pos-
sible. As noted earlier, he prompted ChatGPT to draft a brief on why the United States
Supreme Court should not overrule its decision on same-sex marriage. ChatGPT re-
sponded with three arguments.

167. Likewise, a student can ask Al to confirm the main arguments to make for a moot
court problem. A student can also follow Justice Ginsburg’s advice by asking Al to
identify “vulnerable points” and to vet the student’s counterarguments to those points.
Thereafter, the student can exercise original thinking by coming up with arguments that
Al did not make. The student can then express all these arguments in her moot court
brief in a way that AI did not, that is, in her own writing style. Moot court judges may
nevertheless want some way to verify whether a student “plagiarized” what AI wrote.
They need not worry, though. The briefs that overly rely on AI will look the same. With
every student having access to Al, the brief that stands out (positively) will be the one
that has novel arguments or a distinctive writing style. That brief is the one that should
earn the legal writing equivalent of a chess brilliancy prize.

168. Indeed, a law student’s use of Al to vet arguments is analogous to how chess stu-
dents, as opposed to chess professionals, use Al. As Grandmaster Kramnik noted earlier,
chess professionals use Al to analyze their human opponent’s games to find tendencies
and weaknesses. Al then suggests 500 to 1,000 chess moves, which the professional
memorizes, hoping that the human opponent will play one of the predicted moves.*®
In contrast, students of the game arrange their pieces on the board to analyze their
next move. They simultaneously have the chess computer analyze the position. But for
chess students to improve, one grandmaster strongly frowns upon blind acceptance and
memorization of the computer’s suggested move. He instead recommends independent
analysis.”” The reason is that such analysis promotes creativity and a conceptual under-
standing as to why a certain move was made.>®

169. Suppose our chess board is filled with facts from a first-year torts case: Wagner
v. International Railway Company. In that case, Individual A and his cousin, Individual
B, boarded an overcrowded railway car. The conductor did not close the doors. After
climbing an inclined trestle, the car lurched violently as it made a turn onto a bridge.
Individual B was thrown out. After a cry of “Man overboard,” the car crossed the bridge
before stopping. Individual A and railway employees then went to look for Individual
B. By then, “[n]ight and darkness had come on.”*” Individual A went to the bridge to
look for his cousin. He testified that the conductor had asked him to go there and that
the conductor followed with a lantern. The conductor denied this testimony. Meanwhile,
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others went under the bridge and found Individual B. As they stood there, unbeknownst
to them, Individual A had missed his footing on the bridge, fell, and struck the ground
near them.

170. Based on these facts, what was not at issue in the Wagner case was whether the
railway company was liable to Individual B, the person thrown from the car. The rail-
way company was negligent. The doors were left open; the car violently lurched; and
Individual B was thrown out, sustaining injuries as a result. Rather, what was at issue
was whether the railway company was liable to Individual A for negligence. He went
to search for, and tried to rescue, Individual B.

171. To resolve this issue, suppose the applicable tort law is before November 22, 1921,
when Judge Benjamin N. Cardozo issued the Wagner opinion. If, under this law, Al were
to argue that there were two separate chains of events — one chain from boarding to
stopping the car and another chain from the beginning of the search to Individual A’s
injury, then that argument would not be original. The trial judge had already thought
of that. In addition, if Al were to argue that Individual A voluntarily assumed the risk
in trying to rescue his cousin, then that argument would also not be original. Defense
counsel had already thought of that. And finally, if Al were to argue proximate causation,
then that argument would not be original either. Plaintiff’s counsel had already thought
of that.®°

172. To be clear, all these arguments are good ones and should be addressed. But Judge
Cardozo did something different. He wrote, “Danger invites rescue.”® In three words,
he personified both danger and rescue, and he did it with style. If he had instead writ-
ten an obvious “Danger invites bodily injury” or “Danger invites lawsuits,” then either
statement is not interesting. Also from a stylistic perspective, he “moved abruptly and
without preliminaries from a statement of the facts to what, at that point, was an ex-
planation.” In short, Judge Cardozo put the proper words in the proper places.

173. His now-canonical phrase — “Danger invites rescue” — is also original under
the then-existing precedent. As Professor Abraham and Professor White explained, “in
Wagner, Cardozo took a question on which there already was substantial precedent, and
re-answered the question in a new, inimitable, and memorable way.” What others had
analyzed in terms of proximate cause or “chain of causation,” he analyzed as relational
risk — “the small risk of injury to a rescuer was sufficiently connected to the large risk of
injury to a passenger.” The result is an opinion worthy of a brilliancy prize. The opinion
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is still celebrated today, it has been included in casebooks and the first Restatement of
Torts.%?

174. One may wonder, though, whether Al — using pre-1921 tort law — would have
been “intelligent” enough to come up with what Judge Cardozo did. Perhaps. But the
larger point remains: While AI is a powerful tool that law students should use to vet
arguments, divorcing that use from independent human analysis will deprive us of orig-
inality in argument and in style. Through proper usage, though, the hope is that AI will
invite creativity, just as danger invited rescue a century ago.

VI. Conclusion

175. From hot metal typesetting to word processors to ChatGPT, technology affecting
written advocacy will continue to advance. Perhaps one day we will have the legal
writing equivalent of Data, a sentient Al android from Star Trek. Perhaps one day legal
writing instructors will no longer be needed. And perhaps one day, because of Al, the
written component of moot court competitions will change as we know it.

176. But until that day, we want to celebrate creative expression of logos. We want to
be moved by pathos. We want to marvel at our law student’s legal writing style. We
can do all that, even if law students use Al, so long as their use is limited to confirming
arguments and counterarguments that the other side might make. Then, armed with
this information, law students have an opportunity to come up with novel arguments
and express them in a way that Al did not. Because in the end, as it was in the beginning
of this Article, moot court coaches and legal writing instructors want a human being —
and not a machine — to win the best brief award.
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