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L INTRODUCTION

In the midst of a global pandemic and horrifying examples of police
injustice in the summer of 2020, the Supreme Court added to the pain by
delivering several blows to reproductive justice.! Although June Medical
v. Russo? was a technical victory, the dissenting and concurring opinions,
written by five men, made clear that the majority of the Court seeks to
restrict access to abortion care, regardless of how it affects pregnant
people’s lives.3 June Medical likely will make abortion easier to restrict.*
Chief Justice Roberts upheld Whole Woman’s Health v. Hellerstedt> in
name only.6 Since the decision, Republican lawmakers across the
country have proposed and passed more abortion restrictions in their
states, banking on the decision and changing Supreme Court.” Since
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Justice Amy Coney Barrett, a known critic of abortion rights, joined the
Supreme Court after this case was decided, the future of abortion rights
in the country is even more in jeopardy.8 According to Justice Roberts’
concurrence in June Medical, courts can only overturn abortion
regulations that impose a substantial obstacle for people seeking
abortions, even if those laws do not benefit pregnant people’s health and
safety.? This is a departure from a faithful reading of Whole Woman'’s
Health, which would require the courts to balance the burdens on
pregnant people with health and safety benefits. Although some
commentators interpreted Roberts’ concurrence as a victory for
abortion rights,10 there were worrying signs, such as the Supreme Court
ordering the Seventh Circuit to reconsider, in light of June Medical, two
Indiana abortion regulations it had previously invalidated.!? That
certainly did not feel like a win.

Little Sisters of the Poor v. Pennsylvanial? was a definite loss for
reproductive rights with seven Justices upholding the Trump
Administration’s legal authority to issue broad exemptions to the
Affordable Care Act’s (ACA) contraceptive requirement based on moral
or religious objections.!3 This was the third time the policy was before
the Supreme Court, and the seven Justices did not appear to care that as
many as 125,000 women (by the government’s own admission) could
lose their contraceptive coverage if Trump’s rules went into effect.14
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These cases show how the Supreme Court is largely indifferent to
people’s reproductive realities, particularly those of poor, Black!s
women. Amicus briefs filed in June Medical and Little Sisters tried to
focus the Court’s attention on how the decisions regarding abortion care
and contraception affect poor people of color, especially Black women,
the most.16 Yet, there was no mention of race at all in either case.

This willful omission of race has always undercut the goals of racial
justice, but it is inexcusable in the present moment. The COVID-19
pandemic has laid bare deep racial inequities in healthcare, and COVID-
19-related restrictions on reproduction and lack of support for
childbearing and childrearing disproportionately burden Black women
and other women of color.1” The Supreme Court seems unwilling to take
into account whom their decisions impact most. Additionally, even with
a different Court composition, courts alone cannot achieve justice.
Legislative action and policy decisions that ensure access to health care
and financial support, as well as with meaningful participation by
communities of color, would better support reproductive justice. This
Article views the COVID-19 pandemic through a reproductive justice
(R]) lens to demonstrate how a comprehensive health justice approach
is needed to address these issues.18
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II. REPRODUCTIVE JUSTICE

The R] movement was started by Black women who felt unseen by
the reproductive rights movement, which had focused mainly on
abortion rights and the concept of choice.l® Black communities faced
(and continue to face) involuntary sterilizations and criminalization of
their pregnancies.20 The R] framework focused on three tenets: (1) the
right not to have a child, (2) the right to have a child, and (3) the right to
parent one’s child safely.2! As the National Network of Abortion Funds
puts it: “Reproductive justice is as much about raising our children
without fear of being killed by a police officer as it is about accessing an
abortion.”22

III. REPRODUCTIVE JUSTICE AND COVID-19

The COVID-19 pandemic has been devastating to people of color,
especially Black people, who are more likely to have lost a job, work as
low wage essential workers, and die from COVID-19.23 Looking at the
COVID-19 pandemic through an R] lens shows how facially neutral laws
and policies disproportionately harm Black women, and why relying on
only courts for help is inadequate. Not only are courts often unwilling to
address populations most harmed by their decisions, but courts are
primarily limited to interpreting laws. Directed legislative action and
policies that are consciously designed to help achieve equity for
communities of color are needed to achieve health justice in these areas.
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WOMB: INVISIBLE WOMEN AND THE CRIMINALIZATION OF MOTHERHOOD 14 (2020).

21. Zakiya Luna & Kristin Luker, Reproductive Justice, 9 ANN. REV. OF L. & Soc. Scl. 327, 328-29
(2013).
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(May 2, 2020, 7:00 AM), https://www.wired.com/story/covid-19-coronavirus-racial-disparities/;
Leah Rodriguez, Women of Color Are Experiencing the Biggest Economic Losses Amid COVID-19
Pandemic, GLOBAL CITIZEN (Apr. 8, 2020), https://www.globalcitizen.org/en/content/women-of-
color-disproportionately-unemployed-covid/.



2021] Reproductive Justice and COVID-19 393

A. The Right Not to Have a Child

R] requires affordable, safe access to abortion care and
contraception. Being denied abortion care is not only an affront to one’s
dignity, but it is also unhealthy. Among people with unwanted
pregnancies, “those who experience[] childbirth report[] worse overall
health five years later than those who underwent an abortion.”2¢ When
one compounds that with the fact that Black and Native American
individuals are already more sick and live shorter lives than white
people, the negative health consequences of not having access to
abortion are stark.25

During the pandemic, while stay-at-home orders were in effect,
many states restricted medical services deemed nonessential.26 Thirteen
states, many led by officials already hostile to abortion care, passed or
attempted to pass abortion restrictions under COVID-19 emergency
orders by deeming abortion nonessential.2” The penalties for violating
such orders included steep fines and jail time.28

Even as states started allowing nonessential services, roadblocks
for abortion remained. For example, Arkansas instituted a requirement
that a pregnant person must test negative for COVID-19 two days in
advance of an abortion.2? One woman had to drive to Little Rock seven
times before she was able to obtain an abortion, which almost cost her a
job.30 She was one of many who experienced increased costs and
unnecessary delay. Multiple trips and lost wages are not minor
inconveniences, and not everyone has the ability to travel due to lack of
money, transportation, childcare, or time off from work.3!
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Health, 322 ]. AM. MED. ASS'N 714, 714 (2019).

25. David R. Williams & Lisa A. Cooper, COVID-19 and Health Equity—A New Kind of “Herd
Immunity”, 323 J. AM. MED. ASS'N 2478, 2478 (2020).

26. Factsheet: State Action Related to Delay and Resumption of “Elective” Procedures During
COVID-19 Pandemic, AM. MED. Ass'N (2020), https://www.ama-assn.org/system/files/2020-
06/state-elective-procedure-chart.pdf.
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Low-income people have the highest abortion rates, in part because
a person living in poverty is more than five times as likely to have an
unintended pregnancy than a person with income at least two times
above the poverty.32 Thus, abortion restrictions overwhelmingly impact
poor women, given that a staggering 76% of abortions “occur among
women at or below 200% of the federal poverty level.”33 And poverty is
racialized in America.3* According to the Kaiser Family Foundation,
Black, Native American, and Latinx women are disproportionately poor:
21.2% of African Americans and 17.2% of Latinx individuals live below
the poverty level, compared with only 9.0% of white Americans and
9.7% of Asian Americans.35

Two of the most common reasons to seek abortion care are
economic insecurity and an inability to financially care for a child, and
both stressors have been exacerbated by the economic effects of COVID-
19.36 Due to worsening employment conditions since the pandemic
began, people are more concerned about their own economic well-being
than normal. In these conditions, adding the expenses of a child may be
more difficult than before.3” Unlike any other type of healthcare,
abortion is specifically carved out of Medicaid via the Hyde Amendment
and the appropriations bills that incorporate the Hyde Amendment each
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Leila Schochet, The Child Care Crisis Is Keeping Women Out of the Workforce, CENTER FOR AM.
PROGRESS (Mar. 28, 2019, 8:00 AM), https://www.americanprogress.org/issues/early-
childhood/reports/2019/03/28/467488/child-care-crisis-keeping-women-workforce/.

32. Michelle Oberman, Motherhood, Abortion, and the Medicalization of Poverty, 46 ]. L. MED. &
ETHICS 665, 666 (2020).

33. Id

34. Poverty Rate by Race/Ethnicity, KAISER FAMILY FOUND. (2019), https://www kff.org/
other/state-indicator/poverty-rate-by-raceethnicity/?currentTimeframe=0&selected
Distributions=white--black--hispanic--asiannative-hawaiian-and-pacific-islander--american-
indianalaska-native--multiple-races&sortModel=%7B%22colld%22:%22Location%22,%22sort%
22:%22asc%22%7D (providing a table comparing White, Black, Hispanic, Asian/Native Hawaiian
and Pacific Islander, American Indian/Alaska Native, and Multiple Races).

35. Id.

36. Alaina Percival, Covid-19 Economic Impact and the Need to Do Better, FORBES (Dec. 15, 2020
3:44 PM EST), https://www.forbes.com/sites/alainapercival /2020/12/15/covid-19-impact-and-
the-need-to-do-better; The Turnaway Study: A Look into the Consequences of Unwanted Pregnancy
and Abortion on Women'’s Lives, ADVANCING NEW STANDARDS IN REPRODUCTIVE HEALTH: THE TURNAWAY
STUDY, https://turnawaystudy.com/ (last visited Mar. 25, 2021).

37. Percival, supra note 36.
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year.38 This means poor pregnant people who are covered by Medicaid
have to pay out of pocket for abortion care in most states.3°

Poor women are also much less likely to be able to access “nearby,
publicly-funded family planning services,” the lack of which correlates
with higher rates of abortion.#0 This affects Black and Latinx women
disproportionately, as they are more likely to fall below the federal
poverty level and less likely to be able to afford contraception.*! Many
people have been laid off during the pandemic and have lost access to
employer-sponsored health care coverage.*2 The economic realities of
the pandemic have made it more difficult for poor people, especially
people of color, to exercise their right not to have a child. Courts cannot
compel funding for contraception and abortion—that funding must
come from legislative action.

B. The Right to Have a Child

The second tenet of an R] approach moves beyond abortion rights
to support for people during pregnancy and at birth. Carrying a
pregnancy to term has long been fraught for people of color and low-
income individuals.*3 The pandemic has only deepened the disparities in
prenatal care and post-birth assistance for Black and poor women.#4

38. Alina Salganicoff, Laurie Sobel & Amrutha Ramaswamy, Coverage for Abortion Services in
Medicaid, Marketplace Plans and Private Plans, KAISER FAMILY FOUND. (Jun. 24, 2019),
https://www.kff.org/womens-health-policy/issue-brief/coverage-for-abortion-services-in-
medicaid-marketplace-plans-and-private-plans/.

39. Id

40. Oberman, supra note 32, at 666-67.

41. BWHI Staff, Title X Domestic Gag Rule Harmful for Black Women’s Health, BLACK WOMEN’S
HEALTH IMPERATIVE (May 24, 2018), https://bwhi.org/2018/05/24/title-x-domestic-gag-rule-
harmful-for-black-womens-health/; Poverty Rate by Race/Ethnicity, KAISER FAMILY FOUND. (2019),
https://www kff.org/other/state-indicator/poverty-rate-by-raceethnicity /?currentTimeframe=
0&selectedDistributions=white--black--hispanic&sortModel=%7B%22colld%22:%22Location%
22,%22s0rt%22:%22asc%22%7D (providing a table comparing White, Black, and Hispanic); The
Status of Participation in the Title X Federal Family Planning Program, KAISER FAMILY FOUND. (Dec. 20,
2019), https://www.kff.org/interactive/the-status-of-participation-in-the-title-x-federal-family-
planning-program/.

42. Mathieu Despard, Michal Grinstein-Weiss, Yung Chun & Stephen Roll, COVID-19 Job and
Income Loss Leading to More Hunger and Financial Hardship, BROOKINGS (July 13, 2020),
https://www.brookings.edu/blog/up-front/2020/07 /13 /covid-19-job-and-income-loss-leading-
to-more-hunger-and-financial-hardship/#cancel.

43. Why are Black Women at Such High Risk of Dying from Pregnancy Complications?, AMERICAN
HEART Ass'N (Feb. 20, 2019), https://www.heart.org/en/news/2019/02/20/
why-are-black-women-at-such-high-risk-of-dying-from-pregnancy-complications [hereinafter
Why are Black Women at Such High Risk of Dying From Pregnancy Complications?].

44. Nina Bahadur, Is COVID-19 Making Black Birth More Complicated?, CBS NEwS (Aug. 10, 2020,
11:55 AM), https://www.cbsnews.com/news/coronavirus-black-childbirth-pregnancy-
complicated-covid-19/.
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Consider that the United States has the worst maternal mortality
rate among similarly situated countries, and Black women are up to four
times more likely to die from a pregnancy-related death than white
women.*s Due to the pandemic, many pregnant people have received
care via telemedicine, rather than in-person visits.#¢ Although
telemedicine could potentially improve access to prenatal care, the
studies showing improved birth outcomes included “mainly white,
usually wealthy, and privately-insured populations.”” Given that Black,
Latinx, and Native American pregnant people receive less prenatal care
than other racial groups, and that many Black women'’s prenatal and
postnatal complaints are dismissed even in pre-pandemic times, it is
important to ensure that telehealth is not exacerbating the divides that
already exist.*8 In one recent case in New York City, where Black women
die in childbirth at rates twelve times that of white women,* a pregnant
Black woman died due to complications that could have been detected
with in-person visits.50 The issue of what is adequate prenatal and
postnatal care during the pandemic for people of color needs more
attention, especially when physicians report that pregnant patients are
delaying care due to fear of contracting the virus.5!

45. Julia Belluz, We Finally Have a New US Maternal Mortality Estimate. It’s Still Terrible., VOX
(Jan. 30,2020, 10:40 AM EST), https://www.vox.com/2020/1/30/21113782/
pregnancy-deaths-us-maternal-mortality-rate; Rachel Mayer, Alison Dingwall, Juli Simon-Thomas,
Abdul Sheikhnureldin & Kathy Lewis, The United States Maternal Mortality Rate Will Continue To
Increase Without Access To Data, HEALTH AFF. (Feb. 4, 2019), https://www.healthaffairs.org/
do/10.1377/hblog20190130.92512 /full/.

46. Joni Sweet, What It’s Like to Give Birth With COVID-19, HEALTHLINE (Nov. 21, 2020),
https://www.healthline.com/health-news/what-its-like-to-give-birth-with-covid-19.

47. Cassie Shortsleeve, What Does Virtual Care Mean for the Future of Maternal Health?, INSTYLE,
https://www.instyle.com/beauty/health-fitness/virtual-prenatal-postpartum-care-maternal-
health-crisis (last updated June 18, 2020); see Gabriela Weigel, Brittni Frederiksen & Usha Ranji,
Telemedicine and Pregnancy Care, KAISER FAMILY FOUND. (Feb. 26, 2020), https://www.kff.org/
womens-health-policy/issue-brief/telemedicine-and-pregnancy-care/.

48. Agency for Healthcare Research and Quality, Disparities in Health Care Quality Among
Minority Women: Maternal and Child Health, U.S. DEP'T OF HEALTH AND HUM. SERVICES (Oct. 2012),
https://archive.ahrq.gov/research/findings/nhqrdr/nhqrdr11/
minority-women.html#maternal; Why are Black Women at Such High Risk of Dying from Pregnancy
Complications?, supra note 43.

49. N.Y.C. Dep’t of Health and Mental Hygiene, Bureau of Maternal, Infant and Reproductive
Health, Pregnancy-Associated Mortality: New York City, 2006-2010, CITY OF NEW YORK,
https://www1.nyc.gov/assets/doh/downloads/pdf/ms/pregnancy-associated-mortality-
report.pdf (last visited Mar. 25, 2021).

50. Ese Olumhense, A Pregnant Woman Tweeted Concerns About a Bronx Hospital. She Died Days
Later., THE cITy (Apr. 27, 2020, 10:15 PM EDT),
https://www.thecity.nyc/health/2020/4/27 /21247056 /a-pregnant-woman-tweeted-concerns-
about-a-bronx-hospital-she-died-days-later.

51. Sheri Fink, Hope, and New Life, in a Brooklyn Maternity Ward Fighting Covid-19, N.Y. TIMES,
Apr. 12, 2020, https://www.nytimes.com/2020/04 /12 /nyregion/coronavirus-births-
mothers.html.
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Pregnant people experience acute effects of COVID infection and
can pass the virus to their infant via nursing or other contact.52 To
protect health care workers and preserve equipment, two New York
hospital systems prohibited visitors to delivery and labor
departments.53 After an outcry, the governor issued an order preventing
hospitals from barring all visitors.>* Some medical facilities now permit
just one person to visit. People who rely on the care of a doula or birthing
support person then have to choose between their birth assistant and a
partner or family member to be present during labor. Having in-person
support is especially important for pregnant people of color.5s The
“Giving Voices to Mothers” study found that poor Native American,
Black, and Latinx women report much higher rates of mistreatment by
providers during birthing than white women.56 Although safety in a
pandemic is certainly important, we need to ensure that even protective
measures passed with good intentions do not have disparate racial
impacts.

C. The Right to Parent a Child

The third tenet of R] is recognition of a right to parent one’s children
with dignity. With disturbing recent reminders like George Floyd and
Ahmaud Arbery caught on video, the crisis of over-policing and
punishing the Black community could not be clearer.5” Black men are
disproportionately incarcerated;>8 in addition to the injustice they face,

52. AngelaN. Baldwin, Pregnant Women with COVID-19 Not More Likely to Die, but Possibly More
Likely to Get Sick, Studies Find, ABC NEws (June 25, 2020, 8:58 PM),
https://abcnews.go.com/Health/pregnant-women-covid-19-die-possibly-sick-
studies/story?id=71450430; Breastfeeding and COVID-19, WORLD HEALTH ORG. (June 23, 2020),
https://www.who.int/news-room/commentaries/detail /breastfeeding-and-covid-19.

53. Katie Van Syckle & Christina Caron, ‘Women Will Not Be Forced to Be Alone When They Are
Giving Birth’, N.Y. TIMES, Mar. 28, 2020, https://www.nytimes.com/2020/03/28/
parenting/nyc-coronavirus-hospitals-visitors-labor.html.

54. Id.

55. Id.

56. Saraswathi Vedam, Kathrin Stoll, Tanya Khemet Taiwo, Nicholas Rubashkin, Melissa
Cheyney, Nan Strauss, Monica McLemore, Micaela Cadena, Elizabeth Nethery, Eleanor Rushton,
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As an overarching, and concluding, concern, Americans are facing
unprecedented economic uncertainty with high unemployment rates,
loss of income, loss of health insurance, and lack of ability to pay rent or
mortgages. These economic realities are worse in states that did not
expand Medicaid.s8 The dim economic outlook makes it difficult to raise
children for all people, but especially people of color, who are facing
more dire financial consequences of this pandemic.6® These problems
are outside the court’s ambit, and we need to refocus the conversation
on policymakers, not courts.
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Though there are numerous reproductive injustices exacerbated by
the pandemic, the purpose of this essay is to survey some of the most
salient, particularly as they impact communities of color.
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