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I. INTRODUCTION 

An attorney-client relationship is unique.1 It is also extremely 
personal.2 A lawyer is a client’s agent.3 Lawyers owe clients fiduciary 
duties.4 Clients and their lawyers enjoy an attorney-client privilege that 
generally insulates their confidential communications involving legal 
advice against discovery.5 Lawyers owe clients key ethical obligations,6 
including the so-called “four Cs”: competence, communication, 
confidentiality, and conflict of interest avoidance or resolution.7 

Lawyers normally have no trouble identifying their clients or 
understanding the nature of their representations. Prudent lawyers 
send clients engagement letters or agreements that identify the client 
and specify the scope of the representation, among other terms. But an 
attorney-client relationship may arise in the absence of an express 
contract between the lawyer and client.8 In some instances, an attorney-
client relationship may be implied or inferred from the parties’ conduct.9 
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 1. Baum v. Duckor, Spradling & Metzger, 84 Cal. Rptr. 2d 703, 712 (Ct. App. 1999); Davis v. 
Scott, 320 S.W.3d 87, 90 (Ky. 2010). 
 2. Davis, 320 S.W.3d at 90. 
 3. In re Kaushas, 616 B.R. 57, 63 (Bankr. M.D. Pa. 2020) (applying Pennsylvania law); 
Contreras v. Dowling, 208 Cal. Rptr. 3d 707, 725 (Ct. App. 2016); Hoch v. Loren, 273 So. 3d 56, 58 
(Fla. Dist. Ct. App. 2019); Selby v. O’Dea, 156 N.E.3d 1212, 1227 (Ill. App. Ct. 2020). 
 4. Graves v. Johnson, 359 P.3d 1151, 1154–55 (Okla. Civ. App. 2015); Arden v. Forsberg & 
Umlauf, P.S., 373 P.3d 320, 326 (Wash. Ct. App. 2016). 
 5. United States v. Sanmina Corp., 968 F.3d 1107, 1116 (9th Cir. 2020). 
 6. See, e.g., MODEL RULES OF PRO. CONDUCT r. 1.3 (AM. BAR ASS’N 2021) (“A lawyer shall act with 
reasonable diligence and promptness in representing a client.”). 
 7. Susan R. Martyn, Accidental Clients, 33 HOFSTRA L. REV. 913, 914 (2004–2005) (referring to 
these duties as “core fiduciary obligations”); see LAWRENCE J. FOX & SUSAN R. MARTYN, FAIR FIGHT: 
LEGAL ETHICS FOR LITIGATORS 5–6 (2020) (flagging “the six Cs” and adding “client identification” and 
“deference to client control” to the duties listed above). 
 8. Bistline v. Parker, 918 F.3d 849, 864 (10th Cir. 2019) (applying Utah law). 
 9. Est. of Nixon v. Barber, 796 S.E.2d 489, 492 (Ga. Ct. App. 2017); In re Hodge, 407 P.3d 613, 
648 (Kan. 2017); Patel v. Martin, 111 N.E.3d 1082, 1093 (Mass. 2018); State ex rel. Couns. for 
Discipline of the Neb. Sup. Ct. v. Chvala, 935 N.W.2d 446, 471 (Neb. 2019). 
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Implied attorney-client relationships may be created where the 
lawyer represents an organization but deals with employees of the 
organization concerning the matter who are fact witnesses or whose 
involvement in the matter are such that the lawyer must communicate 
with them to effectively represent the organization.10 In their 
encounters, an employee may ask the lawyer for legal advice concerning 
the matter that the lawyer then gives without qualification. To use 
another example, a lawyer may recognize that an employee of an 
organizational client considers them to be their personal lawyer as well 
as the organization’s lawyer in connection with the matter, but not 
correct the employee’s mistaken belief.11 

In other cases, lawyers may recognize that they have an attorney-
client relationship with someone but believe that the scope of the 
representation is limited in a fashion that exempts them from duties 
they might otherwise owe the client.12 Depending on the facts, however, 
the lawyer’s belief may not be justified, because the client must give 
informed consent to the limitation, and the limitation must be 
reasonable under the circumstances.13 Furthermore, within the confines 
of the limited scope representation, the lawyer still owes the client 
duties of competence, communication, confidentiality, conflict of 
interest avoidance or resolution, and diligence, though the limitation is 
a factor to be considered in gauging the lawyer’s fulfillment of those 
duties.14 

Lawyers who fail to appreciate that they are a party to an implied 
attorney-client relationship, or who do not understand the scope of their 

 

 10. Lucian T. Pera, The Ethics of Joint Representation, LITIG., Fall 2013, at 45, 47; Martyn, supra 
note 7, at 939. 
 11. See RESTATEMENT (THIRD) OF THE L. GOVERNING LAWS. § 14(1) (AM. L. INST. 2000) (stating that 
this scenario may give rise to an attorney-client relationship). 
 12. See generally MODEL RULES OF PRO. CONDUCT r. 1.2(c) (AM. BAR ASS’N 2021) (“A lawyer may 
limit the scope of the representation if the limitation is reasonable under the circumstances and the 
client gives informed consent.”). 
 13. Id. 
 14. See, e.g., In re Seare, 493 B.R. 158, 188 (Bankr. D. Nev. 2013) (“[T]he duty of competence 
both informs and survives any and all limitations on the scope of services. . . . The level of inquiry 
and investigation required to discharge the duty of competence may be somewhat relaxed, 
however, under a limited scope agreement.” (citations omitted)); Colo. Bar Ass’n, Ethics Comm., 
Formal Op. 101, at 9 (rev. 2016) (“Attorneys must be aware that, even in the context of limited scope 
representation, all of the Colorado Rules of Professional Conduct apply, and the limited scope case 
should be conducted consistent with the attorney’s professional obligations.”); Or. State Bar Ass’n 
Bd. of Governors, Formal Op. 2011-183, at n.3 (2011), http://www.osbar.org/_docs/ethics/2011-
183.pdf (“A limited-scope representation does not absolve the lawyer from any of the duties 
imposed by the [Rules of Professional Conduct] as to the services undertaken.”); Pa. Bar Ass’n 
Comm. on Legal Ethics & Pro. Resp. & Phila. Bar Ass’n, Pro. Guidance Comm., Formal Op. 2011-100, 
at 9 (2011)) (explaining that all professional conduct rules “which apply to any other engagement 
apply to a limited scope engagement” and listing several rules as examples). 
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representation of a client or their obligations within that scope, may find 
themselves in serious professional trouble if the representation does not 
go as anticipated.15 No case illustrates these situations better than the 
Pennsylvania Supreme Court’s 2020 decision in Office of Disciplinary 
Counsel v. Baldwin.16 Baldwin is an outgrowth of “[t]he biggest scandal in 
the history of college sports”―the child sexual abuse scandal that arose 
out of former Pennsylvania State University (Penn State) assistant 
football coach Jerry Sandusky’s serial molestation of boys from his youth 
charity, the Second Mile Foundation.17 In addition to his Penn State 
affiliation, Sandusky abused at least two boys in university facilities.18 
Sandusky was convicted on multiple counts of child sexual abuse 
involving numerous victims and received a long prison sentence.19 The 
consequences of the Sandusky scandal, however, extended well beyond 
its namesake’s conviction and punishment.20 Among those 

 

 15. See, e.g., Yanez v. Plummer, 164 Cal. Rptr. 3d 309, 312–16 (Ct. App. 2013) (reasoning that 
there was a genuine issue of material fact as to whether an in-house lawyer’s conduct was a 
substantial factor in causing a former employee’s (and impromptu co-client’s) termination and 
reversing summary judgment for the lawyer on the former employee’s legal malpractice, breach of 
fiduciary duty, and fraud claims). 
 16. 225 A.3d 817 (Pa. 2020). 
 17. BILL MOUSHEY & BOB DVORCHAK, GAME OVER 144 (2012). 
 18. Baldwin, 225 A.3d at 822–23. 
 19. Erin Hogge, Former Pennsylvania Supreme Court Justice Reprimanded for Handling of Jerry 
Sandusky Case, DAILY COLLEGIAN (July 23, 2020), https://www.collegian.psu.edu/news/crime 
_courts/article_7977151c-cd15-11ea-af7c-43f1b8712890.html (stating that Sandusky was 
currently serving a 30-60-year prison sentence following his conviction on 45 counts of child sexual 
abuse); Barrett Sallee, Police Investigating New Sexual Abuse Allegation Against Former Penn State 
Assistant Jerry Sandusky, CBS SPORTS (Nov. 2, 2019, 2:30 PM ET), 
https://www.cbssports.com/college-football/news/police-investigating-new-sexual-abuse-
allegation-against-former-penn-state-assistant-jerry-sandusky (reporting that Sandusky was 
convicted of forty-five counts of child sexual abuse and sentenced to thirty to sixty years in prison). 
 20. Among the most-publicized consequences of the scandal, Penn State fired its legendary 
football coach, the late Joe Paterno, for his alleged role in the underlying events. MOUSHEY & 

DVORCHAK, supra note 17, at 160–62. In addition, the National Collegiate Athletic Association (NCAA) 
fined Penn State $60 million; banned the football team from postseason play for four years; and 
vacated all of Penn State’s football wins from 1998–2011, thereby effectively stripping Paterno of 
the distinction as the all-time winningest coach in Division I college football. Steve Yanda, Penn State 
Football Punished by NCAA Over Sandusky Scandal, WASH. POST (July 23, 2012), https://www 
.washingtonpost.com/sports/penn-state-football-punished-by-ncaa-over-sandusky-scandal 
/2012/07/23/gJQAGNeM4W_story.html. Subsequently, the NCAA effectively conceded that it had 
misplayed its hand in responding to the Sandusky scandal and, in 2014, lifted the sanctions on Penn 
State’s football program two years early. Ben Novak, Revisiting the Sandusky Scandal and Penn State: 
New Perspectives Changing the Narrative, STATE COLLEGE (Jan. 28, 2020, 4:30 a.m. ET), 
https://www.statecollege.com/revisiting-the-sandusky-scandal-and-penn-state-new-
perspectives-changing-the-narrative. In 2015, the retreating NCAA restored Paterno’s vacated 
wins, re-establishing him as the winningest coach in college football history with 409 career 
victories. Susan Snyder, Penn State Announces It Has Settled All Claims with Joe Paterno ’s Family, 
PITT. POST-GAZETTE (Feb. 21, 2020, 1:54 p.m. ET), https://www.post-gazette.com/news/education 
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consequences was the professional discipline of Penn State’s former 
general counsel, Cynthia Baldwin, an accomplished lawyer and 
distinguished public servant, who chaired the university’s Board of 
Trustees21 and served as a Pennsylvania Supreme Court Justice before 
becoming general counsel.22 Baldwin’s tragically confused performance 
as Penn State’s general counsel and personal counsel for three senior 
Penn State administrators in connection with the grand jury 
investigation into Sandusky’s crimes has emerged from Happy Valley as 
a cautionary tale for lawyers.23 

This Article traces that cautionary tale in three parts. Part II 
discusses the facts of the Sandusky scandal in relation to Penn State. In 
particular, Part II examines Baldwin’s concurrent representations of 
Penn State and three of its senior administrators who played key roles 
in the scandal. Part III thoroughly details Baldwin’s disciplinary case, 
which ended in her public reprimand by the Pennsylvania Supreme 
Court in Office of Disciplinary Counsel v. Baldwin.24 Finally, Part IV 
reviews Baldwin’s conduct with an eye on lessons to be learned from her 
experience. 

 

/2020/02/21/joe-paterno-penn-state-family-resolution/stories/202002210120. The scandal’s 
monetary consequences for Penn State, however, were enduring and harsh. Apart from the NCAA 
fine, the university paid at least $109 million to settle claims by numerous men who alleged that 
Sandusky had sexually abused them as boys. Mark Scolforo, Penn State Payouts on Sandusky Abuse 
Claims Now Top $100M, INS. J. (Nov. 13, 2017), 
https://www.insurancejournal.com/news/east/2017/11/13/470977.htm. Penn State also settled 
a whistleblower lawsuit by Mike McQueary, a former assistant football coach, who, while a graduate 
assistant in 2001, alerted Paterno to Sandusky’s seeming molestation of a boy in a Penn State locker 
room shower. Penn State settled with McQueary after he won a $12.3 million verdict, plus a $1.7 
million fee award. Id. As of November 2017, Penn State’s “overall Sandusky-related costs” exceeded 
$250 million. Id. 
 21. Hogge, supra note 19. 
 22. Off. of Disciplinary Couns. v. Baldwin, 225 A.3d 817, 820 n.1 (Pa. 2020). 
 23. Baldwin served as Penn State’s general counsel and chief legal officer from February 15, 
2010, until June 30, 2012. Id. Penn State’s University Park campus, which is home to the football 
team, is in Centre County, Pennsylvania, in an area commonly referred to as “Happy Valley.” There 
is, however, “no geographic place in Centre County formally designated ‘Happy Valley.’” Penn State 
Myths, PENN STATE, https://www.dept.psu.edu/ur/about/myths.html (last visited Sept. 15, 2021). 
“Happy Valley” is an informal description of Penn State’s location and is not officially recognized by 
the university. Id. “The University Park campus and the community of State College are located in 
the Nittany Valley” in Centre County. Id. “The origin of the name Happy Valley . . . is murky.” Id. The 
name apparently gained popularity “in the late 1960s, about the time when network telecasts of 
Nittany Lions football games began, and thus might be attributed to sports writers and 
broadcasters.” Id. 
 24. 225 A.3d 817 (Pa. 2020). 
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II. THE SANDUSKY GRAND JURY INVESTIGATION OF PENN STATE 
AND BALDWIN’S RELATED ROLES 

Baldwin stemmed from Baldwin’s concurrent representation of 
Penn State and three senior university administrators in connection 
with the grand jury investigation into Sandusky’s crimes that triggered 
the resulting scandal.25 The three administrators were Graham Spanier, 
Penn State’s President at the time; Gary Schultz, the university’s Senior 
Vice President for Finance and Business at relevant times, who since 
retired; and Timothy Curley, Penn State’s then-athletic director.26 

The Pennsylvania Office of Attorney General (OAG) began 
presenting allegations of Sandusky’s sexual abuse of boys from the 
Second Mile Foundation to an investigating grand jury in 2009.27 As 
noted earlier, the grand jury heard evidence of two instances of abuse 
that occurred on the Penn State campus: one in 1998 and another in 
2001.28 The Baldwin court described the incidents and Penn State’s 
response to them as follows: 

The 1998 incident involved an eleven-year-old boy. Sandusky took 
the victim to the East Area Locker Room on Penn State’s campus,  
where they wrestled and then used exercise machines. Sandusky  
then insisted that they shower together. Sandusky put his arms 
around the victim and squeezed him, making the boy very 
uncomfortable. When Sandusky took the victim home, his mother 
asked why his hair was wet and became concerned upon learning of 
the joint shower. The next morning, she filed a report with the 
University Police Department. Centre County Children and Youth 
Services were also notified, but it referred the case to the 
Pennsylvania Department of Public Welfare, citing a conflict of 
interest due to its involvement with the Second Mile Foundation. . . . 

Tom Harmon was the Chief of Police of the University Police 
Department in 1998. As his department’s investigation proceeded,  
Chief Harmon kept Schultz, who oversaw the University Police 
Department . . . , updated on its progress. Schultz, in turn, kept Curley  
and Spanier apprised of the investigation’s progress, primarily  
through email messages. On June 9, 1998, Schultz sent Curley an 
email, on which Spanier was copied, informing him that the Centre 

 

 25. Id. at 820. 
 26. Id. 
 27. Id. at 822. 
 28. Id. 
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County District Attorney had decided not to pursue criminal charges  
against Sandusky. . . . 

[I]n 2001, Michael McQueary, then a graduate assistant for the 
football team, witnessed Sandusky with a young boy in a locker room 
shower on the University’s main campus. McQueary reported this 
incident to head football coach Joseph V. Paterno, who testified to the 
grand jury that McQueary described Sandusky as fondling or doing 
something of a sexual nature to a young boy in the shower. Paterno 
further testified that in turn he relayed this information to Schultz 
and Curley. Seven to ten days later, Schultz and Curley met with 
McQueary. McQueary . . . described to Schultz and Curley the sexual  
nature of what he had witnessed. 

Schultz then decided upon a plan that involved three parts. First, 
Curley would meet with Sandusky, tell him that they were aware of 
the 1998 incident, advise him to seek professional help, and prohibit 
him from ever again bringing boys into campus facilities. Second, the 
chair of Second Mile would be notified. And third, the matter would 
again be reported to the Pennsylvania Department of Public Welfare 
for investigation, as had been done in 1998. Curley responded that 
he would prefer not to report the matter to the public welfare 
department so long as Sandusky was cooperative with their efforts.  
Spanier was advised of the modified approach and agreed with the 
decision not to report the matter to an outside agency. Curley then 
executed the revised two-part plan, conducting separate meetings  
with Sandusky and a Second Mile representative.29 

On December 28, 2010, Baldwin received a telephone call from the 
OAG regarding the grand jury investigation.30 At the OAG’s request, she 
accepted service of four subpoenas, three of which are relevant.31 One 
was a subpoena duces tecum  directed to Penn State seeking documents 
regarding “‘Sandusky and incidents reported to have occurred on or 
about March 2002, and any other information concerning Jerry 
Sandusky and inappropriate contact with underage males both on and 
off University property.’”32 The other two relevant subpoenas were 

 

 29. Id. at 822–23 (citations to the grand jury presentment and a footnote omitted). 
 30. Id. at 823. 
 31. Id. The fourth subpoena was directed to then-head football coach Joe Paterno. Paterno had 
his own counsel in connection with the grand jury investigation, however, so his subpoena and 
grand jury appearance were not Baldwin’s concern. Id. n.6. 
 32. Id. at 823 (quoting the subpoena duces tecum). 
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directed to Curley and Schultz.33 The subpoenas to Curley and Schultz 
summoned them to testify before the grand jury nine days later.34 

Baldwin met with Curley and Spanier in Spanier’s office, where she 
explained to Curley the grand jury’s role, advised him that he could be 
represented by personal counsel, and told him that he should not be 
anxious, and should simply tell the grand jury the truth.35 Spanier 
instructed Baldwin to accompany Curley to his appearance before the 
grand jury, apparently in conjunction with Curley’s lament that he did 
not know any lawyers who might be able to represent him personally.36 
Baldwin would later testify that she told Curley and Spanier that, as Penn 
State’s general counsel, she could not represent Curley, and that nothing 
he told her would be protected by the attorney-client privilege, but she 
evidently did not document that advice.37 

According to Baldwin, she and Curley then met in her office and 
went through his recollection of Sandusky’s conduct.38 They discussed 
the 2001 incident, which Curley said had been described to him as 
horseplay.39 Baldwin then met separately with Schultz, whose recall of 
the 2001 incident tracked Curley’s.40 There was no discussion with 
either man of the 1998 incident.41 Curley and Schultz reportedly denied 
that they had any documents regarding Sandusky’s conduct;42 
unfortunately, Baldwin had no one search their offices for such 
documents, nor did she order an electronic canvas of Penn State’s 
computer system for related email messages.43 

Based on these meetings, Baldwin concluded that she could 
represent both Curley and Schultz before the grand jury because their 
stories were consistent and their interests aligned with Penn State’s.44 

 

 33. Id. 
 34. Id. 
 35. Id. at 823–24. 
 36. Id. at 824. 
 37. Id. 
 38. Id. 
 39. Id. 
 40. Id. 
 41. Id. n.7 (reporting that Baldwin did not then know about the 1998 incident). 
 42. Id. at 824. 
 43. Id. at 838. 
 44. Id. at 824. Although not developed in the opinion, Penn State had to consent to Baldwin’s 
concurrent representation of Curley and Schultz. PA. RULES OF PRO. CONDUCT r. 1.13(e) (DISCIPLINARY 

BD. OF THE SUP. CT. OF PA. 2015) (stating that a lawyer for an organization may also represent its 
constituents subject to Rule 1.7, and that if the organization must consent to the dual 
representation, consent must be given by an appropriate official other than the person to be 
represented). Spanier arguably consented to Baldwin’s representation of Curley on Penn State’s 
behalf. The opinion does not make clear whether Penn State consented to Baldwin’s representation 
of Schultz. 
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But, the OAG revealed inconsistencies between Curley’s and Schultz’s 
stories: 

[P]rior to the grand jury testimony of Curley and Schultz on January  
12, 2011, both witnesses were interviewed, accompanied by 
[Baldwin], by an OAG investigator. The notes of these interviews 
reveal[ed] important differences in their recollection of events and,  
critically, they reveal[ed] a divergence from what [Baldwin] reported 
that these individuals told her when she met with them to determine 
whether she had a conflict of interest in representing them along 
with Penn State. 

Curley’s interview notes [were] relatively consistent with his original  
description of events when he met with [Baldwin]. Curley indicated 
that (1) with respect to the 2001 incident, there was no indication 
that sexual acts had occurred, and that “it seemed to be something 
that could have been misconstrued and was inappropriate behavior 
at best;” (2) he did not report the 2001 incident to the police 
department “because he informed Spanier;” and (3) he had no 
knowledge of the 1998 incident or any other such matter involving 
Sandusky.” 

Schultz [stood] in sharp contrast. . . . Schultz told the OAG investigator 
(1) that while McQueary’s description of the 2001 incident was  
vague, “it was his impression based upon the information that he was  
provided that there was inappropriate sexual conduct between 
Sandusky and a minor;” (2) McQueary had related that “Sandusky  
may have grabbed genitals;” (3) he was aware of the 1998 incident 
involving Sandusky and a child and that he “was sure that Spanier 
knew of the 1998 incident.” 

Both witnesses offered testimony before the grand jury that was  
substantially identical to these recited interview summaries. . . . 
Contrary to [Baldwin’s] testimony that her interview with Schultz did 
not result in any report of sexual acts by Sandusky (and thus no 
knowledge of possible criminal wrongdoing), Schultz revealed in 
both his OAG interview and before the grand jury that he believed 
and understood that one or more sexual acts had in fact occurred.  
Curley was consistent with his denial of any knowledge (much less 
involvement) in the 1998 incident,  but Schultz was not. To the contrary, 
Schultz not only indicated that he knew about the 1998 incident, he 
also testified that Spanier was unquestionably aware of it .45 

 

 45. Baldwin, 225 A.3d at 842–43 (citations to the record omitted) (emphasis added). 
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On January 12, 2011, Baldwin went with Curley and Schultz to their 
interviews by the OAG.46 Later in the day, she accompanied the men to 
their grand jury appearances where47 Curley and Schultz testified to the 
grand jury as outlined above.48 Schultz’s testimony also implicated 
Curley in the 1998 incident in addition to Spanier.49 

In March 2011, OAG investigators interviewed Spanier in Baldwin’s 
presence.50 The OAG soon subpoenaed Spanier to appear before the 
grand jury.51 Baldwin then met with Spanier and “found his testimony to 
be consistent with that of Curley and Schultz (even though their 
testimony was inconsistent with each other’s), and thus determined that 
she could accompany Spanier during his grand jury testimony.”52 In his 
testimony before the grand jury in April 2011, Spanier recounted his 
knowledge of the 2001 incident involving Sandusky.53 He said he learned 
that Sandusky was “horsing around” with a boy during a shower, but 
denied any knowledge of sexual overtones.54 He testified that he told 
Curley and Schultz to inform Sandusky that he was no longer to bring 
boys into Penn State athletic facilities and to contact the chair of the 
Second Mile Foundation’s board of directors.55 Spanier denied knowing 
about the 1998 incident.56 

In November 2011, Curley and Schultz were each charged with one 
count each of perjury and failure to report suspected child abuse. 57 
Baldwin advised the men to hire personal counsel and, at their request, 
helped them do so.58 She also urged Spanier to retain his own lawyer.59 
Curley’s and Schultz’s new lawyers wrote to Baldwin to advise her “that 
their clients each considered her to have been his personal attorney 
before the investigating grand jury and that they did not waive any claim 
of attorney-client privilege.”60 Baldwin, who now had her own lawyer, 

 

 46. Id. at 824. 
 47. Id. 
 48. Id. at 824–25. 
 49. Id. at 825–26. 
 50. Id. at 826. 
 51. Id. 
 52. Id. As with Curley and Schultz, Penn State was required to consent to Baldwin’s 
representation of Spanier jointly with the university. PA. RULES OF PRO. CONDUCT r. 1.13(e) 
(DISCIPLINARY BD. OF THE SUP. CT. OF PA. 2015). A university official other than Spanier would have had 
to give such consent, but it is unclear whether that occurred. 
 53. Baldwin, 225 A.3d at 826. 
 54. Id. 
 55. Id. 
 56. Id. 
 57. Id. 
 58. Id. 
 59. Id. 
 60. Id. 
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responded by denying Curley’s and Schultz’s privilege claims and 
“insist[ed] that as counsel for Penn State, she had acted solely in a 
corporate capacity with them before the grand jury and not in any 
individual capacity.”61 

In December 2011, Frank Fina, counsel for the OAG, complained to 
Baldwin that Penn State appeared to be stonewalling in response to the 
subpoena duces tecum.62 He subtly threatened Penn State and those 
responsible for the university’s recalcitrance with contempt of court and 
other sanctions.63 The grand jury subpoenaed Baldwin to testify in 
October 2012.64 Shortly before Baldwin’s grand jury appearance, the 
supervising judge gathered the parties to discuss attorney-client 
privilege concerns voiced by Curley’s and Schultz’s lawyers.65 Fina 
promised not to ask Baldwin about “confidential communications,” and 
Penn State’s counsel “agreed to waive any attorney-client privileges, 
except to the extent that such privileges existed between [Baldwin] and 
Curley and/or Schultz.”66 

Once before the grand jury, however, Fina plunged into Baldwin’s 
privileged communications with her clients.67 In response, Baldwin 
insisted that she tried to comply with the subpoena duces tecum, but 
Curley, Schultz, and Spanier “had lied to her about the existence of 
multiple documents that reflected their detailed knowledge and 
participation in the 1998 and 2001 incidents.”68 She also disclosed the 
content of multiple private conversations she had with Curley, Schultz, 
and Spanier.69 

Less than a week after Baldwin testified, the OAG charged Curley 
and Schultz with additional crimes, including endangering the welfare of 
children, obstruction of justice, and conspiracy to commit obstruction of 
justice.70 On the same day, Spanier was charged with those three crimes, 
perjury, and failing to report suspected child abuse.71 

The criminal cases against Curley, Schultz, and Spanier proceeded, 
and in 2014, they moved to preclude Baldwin from testifying in their 

 

 61. Id. 
 62. Id. 
 63. Id. 
 64. Id. 
 65. Id. 
 66. Id. at 826–27. 
 67. See Commonwealth v. Schultz, 133 A.3d 294, 328 (Pa. Super. Ct. 2016) (accusing Fina of 
striking “foul blows”). 
 68. Baldwin, 225 A.3d at 827. 
 69. Id. 
 70. Id. 
 71. Id. 
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criminal trials.72 They lost in the trial court but won on appeal.73 In 
addition to finding that Baldwin’s grand jury testimony was improper 
and breached the attorney-client privilege, the appellate courts quashed 
all perjury, obstruction of justice, and conspiracy charges against the 
three men.74 Rather than appealing those rulings, the OAG reached plea 
agreements with Curley and Schultz, whereby they each pled guilty to 
one count of endangering the welfare of children.75 Curley received three 
months in jail, followed by months of house arrest and then two years of 
probation.76 Schultz received two months in jail, plus months of house 
arrest, followed by two years of probation.77 Curley and Schultz were 
also fined $5,000 and ordered to complete 200 hours of community 
service.78 

Spanier opted for a trial.79 Curley and Schultz testified for the 
prosecution.80 The jury found Spanier guilty on one count of 
endangering the welfare of children.81 He was sentenced to two months 
in jail, followed by house arrest for two to ten months.82 He was also 
fined $7,500 and ordered to perform 200 hours of community service.83 
He fought on, however, and a federal court vacated his conviction 
through a writ of habeas corpus because the revised statute under which 
he was convicted did not take effect until after his alleged crime.84 
Unfortunately for Spanier, his win was short-lived; in December 2020, 
the U.S. Court of Appeals for the Third Circuit reversed the district 
court’s grant of his habeas corpus petition.85 

 

 72. Id. 
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III. THE CASE AGAINST BALDWIN, RESULTING FINDINGS, AND 
DISCIPLINE 

In 2017, Pennsylvania’s Office of Disciplinary Counsel (ODC) 
charged Baldwin with violating four Pennsylvania Rules of Professional 
Conduct in connection with her representation of Penn State, Curley, 
Schultz, and Spanier: (1) Rule 1.1, which mandates competent 
representation; (2) Rule 1.7(a), which governs concurrent client 
conflicts of interest; (3) Rule 1.6(a), which generally prohibits lawyers 
from revealing information relating to clients’ representations; and (4) 
Rule 8.4(d), which prohibits lawyers from engaging in conduct 
prejudicial to the administration of justice.86 The Pennsylvania Supreme 
Court’s Disciplinary Board found that Baldwin violated all four rules and 
recommended that she be publicly censured.87 The case then reached 
the Pennsylvania Supreme Court.88 

A. Baldwin Had Personal Attorney-Client Relationships with 
Curley, Schultz, and Spanier 

To evaluate the ODC’s Rule 1.1 and 1.7(a) charges, the Pennsylvania 
Supreme Court first examined Baldwin’s professional relationships with 
Curley, Schultz, and Spanier before and during their grand jury 
testimony.89 The three men asserted that Baldwin represented them 
individually with no limitations, while Baldwin contended that “she 
represented them only in a representative capacity in their roles as 
employees and representatives of Penn State.”90 She claimed that 
neither Curley nor Schultz ever asked her to represent them individually 
and that she gave all three men so-called Upjohn or corporate Miranda 
warnings.91  

 

 86. Off. of Disciplinary Couns. v. Baldwin, 225 A.3d 817, 820 (Pa. 2020). 
 87. Id. at 828. 
 88. Id. at 820–21, 828–29. 
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The weight of the evidence, however, compelled the conclusion that 
Baldwin had full-bore attorney-client relationships with Curley, Schultz, 
and Spanier.92 For example, before Curley and Schultz testified to the 
grand jury, Baldwin informed the supervising judge that she 
represented the men but “did not plainly indicate either that she viewed 
herself as representing these administrators solely in an agency capacity 
or that she represented them in their personal individual capacities.”93 
At the outset of Curley’s testimony, the OAG’s lawyer asked him to 
introduce his lawyer and Curley responded: “My counsel is Cynthia 
Baldwin.”94 Baldwin did not correct Curley, clarify her role, or describe 
her allegedly limited representation of him.95 Schultz and Spanier 
similarly introduced Baldwin to the grand jury as their lawyer, and 
again, Baldwin neither corrected them nor clarified that she represented 
them solely in their capacities as Penn State administrators.96 As a result, 
the court concluded that Baldwin represented Curley, Schultz, and 
Spanier in their individual capacities before the grand jury.97 For that 
matter, there was no evidence that Baldwin ever informed the men she 
represented them only in their capacities as Penn State administrators.98 

If that were not enough, witnesses who appear before a 
Pennsylvania grand jury are entitled to be represented by counsel and 
the supervising judge must warn them of their entitlement to counsel 
and to obtain rulings as to whether they must answer potentially self-
incriminating questions.99 Curley, Schultz, and Spanier were so 
cautioned in Baldwin’s presence.100 It was thus “impossible to conclude 
in light of the seriousness and solemnity of the warnings administered 
by the supervising judge that the [men] believed anything other than 
their personal interests were being protected by [Baldwin].”101 In the 
same vein, knowing that she was the only lawyer present when the judge 

 

organization’s attorney-client privilege; and (4) the decision to assert or to waive the 
privilege is the organization’s alone to make, and that it may do so without consulting the 
employee. 
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administered the grand jury warnings to Curley, Schultz, and Spanier, 
Baldwin had to appreciate that she was representing them personally.102 

Finally, a Pennsylvania Rule of Criminal Procedure confines grand 
jury attendance to grand jurors and their alternates, the prosecutor, a 
stenographer, the witness, and the witness’ lawyer.103 A Pennsylvania 
statute entitles grand jury witnesses to have their lawyers present when 
testifying.104 “Curley, Schultz, and Spanier were each compelled to testify 
pursuant to a subpoena directed to them individually (not in their 
corporate capacities as a representative of Penn State), and thus . . . they 
were each entitled to personal counsel.”105 In a nutshell, if Baldwin did 
not represent the three men personally, she could not have entered the 
grand jury room without the supervising judge’s permission.106 Because 
neither the OAG’s lawyer nor the grand jurors ever requested such 
permission, everyone involved must have believed that Baldwin 
represented Curley, Schultz, and Spanier in their personal capacities.107 

B.  Baldwin Violated Her Duty of Competence 

The Baldwin court agreed with the Disciplinary Board that Baldwin 
violated her duty of competence under Rule 1.1 because “she failed to 
exercise the legal knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation of her clients before the 
grand jury, and further failed to properly advise and advocate on their 
behalf, to their detriment.”108 Baldwin had no criminal law experience.109 
She had never represented a client in a grand jury proceeding.110 She did 
not consult with a lawyer experienced in these areas in preparing for 
Curley’s, Schultz’s, or Spanier’s grand jury testimony or in responding to 
the subpoena duces tecum to the university.111 Quite simply, Baldwin 
never appreciated “the magnitude of the challenge that she was 
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 107. Id. 
 108. Id. at 837 (quoting the Disciplinary Board Report). Rule 1.1 of the Pennsylvania Rules of 
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facing.”112 Had she known better, she would have seen that by 
subpoenaing Curley, Schultz, and Spanier, the grand jury investigation 
was expanding into the roles that Penn State constituents may have 
played in enabling or obscuring Sandusky’s crimes—especially any 
crimes committed on the Penn State campus.113 On a personal level, 
Curley’s, Schultz’s, and Spanier’s grand jury testimony potentially 
opened them to major criminal liability.114 As Penn State 
representatives, their testimony also risked exposing the university to 
criminal prosecution and staggering civil liability.115 

Despite the gravity of affairs, Baldwin did very little to prepare 
Curley, Schultz, and Spanier for their grand jury testimony.116 She 
separately met with each of them once, gave an overview of the grand 
jury process, and told them to tell the truth when they testified.117 She 
neither reviewed the likely types of questions that the OAG or the grand 
jury would likely ask, nor coached them on how best to respond to such 
questions.118 Even more fundamentally, she never informed them of 
their right to invoke their privileges against self-incrimination or alerted 
them to the sort of crimes with which they might be charged if they did 
not assert their Fifth Amendment privileges.119 

Baldwin defended her lack of preparation by saying that Curley and 
Schultz lied to her when they denied any wrongdoing.120 But that 
argument ignored her inability to manage Penn State’s response to the 
grand jury subpoena duces tecum or to grasp the importance of doing so 
with respect to her individual clients.121 

Concurrent with the representations of Curley and Schultz, [Baldwin] 
was representing Penn State with regard to its response to the 
subpoena duces tecum. While it is questionable whether an attorney  
can ever blindly rely on statements by a client regarding events that 
occurred years prior to anticipated testimony, it was below any  
reasonable standard of care to do so here where another client may 
have been in possession of relevant documents. The duty to 
investigate becomes all the more important when, as here, counsel  
undertakes the representation of multiple clients, one of which is a 
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sophisticated institutional client with massive document retention 
capabilities. 

Despite the urgent need, . . . [Baldwin] conducted little or no 
independent investigation prior to accompanying Curley and Schultz 
into the grand jury room. She did not, for instance, interview any  
members of their staff to inquire regarding their knowledge of prior 
Sandusky investigations. She also did not have anyone search their 
offices for relevant documents. . . . [E]leven months after Schultz’s  
grand jury testimony (in which he indicated that prior to his 
retirement he had kept notes regarding Sandusky matters, but 
thought they had “probably been destroyed”), a file containing said 
notes (with incriminating details regarding the 1998 and 2001 
incidents) remained in his prior office. This file was later obtained by 
the OAG. 

Most importantly, prior to producing [Curley, Schultz, and Spanier ]  
for testimony before the grand jury, [Baldwin] failed entirely to 
coordinate a search of any of the electronically stored data, including 
emails, on Penn State’s computers. . . . [Baldwin] had both an 
obligation to advise Curley, Schultz and Spanier and an obligation to 
comply with the subpoena duces tecum served on Penn State.  . . . 
Penn State “had in place a well-defined historical practice and 
procedure for responding to subpoenas,” and . . . “[s]ubpoenas that 
might encompass electronically stored data (such as emails and 
documents stored on a computer or network drive) would routinely  
be sent to the specialized unit called the “SOS.” The SOS included 
“information technology professionals [who were] trained and 
dedicated to assembling responsive electronically stored data in 
response to litigation needs or other legal process.” Remarkably,  . . . 
this “well-defined historical practice and procedure” was not 
implemented. . . .122 

Information critical to Baldwin’s ability to concurrently represent 
Penn State and the three administrators was readily accessible in Penn 
State’s computer servers all along.123 Without the information—which 
she never attempted to collect—Baldwin could not reasonably conclude 
the possibility of concurrent representations.124 Nor could she properly 
advise Curley, Schultz, and Spanier on whether they should invoke their 
privileges against self-incrimination when they appeared before the 
grand jury, or how they might best couch their testimony if they opted 
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to testify.125 Accordingly, as noted earlier, the court concluded that 
Baldwin failed to competently represent her clients in violation of Rule 
1.1.126 

C. Baldwin Had Multiple Conflicts of Interest 

By agreeing to concurrently represent Penn State, Curley, Schultz, 
and Spanier, Baldwin committed multiple violations of Rule 1.7(a) of the 
Pennsylvania Rules of Professional Conduct, which provides that absent 
consent, “a lawyer shall not represent a client if the representation 
involves a concurrent conflict of interest.”127 Rule 1.7(a) states that a 
lawyer has a concurrent conflict of interest if: 

(1) the representation of one client will be directly adverse to 
another client; or (2) there is a significant risk that the 
representation of one or more clients will be materially limited by 
the lawyer’s responsibilities to another client, a former client or a 
third person or by a personal interest of the lawyer.128 

Again, Baldwin argued that she knew of no potential conflicts of 
interest because Curley, Schultz, and Spanier lied to her.129 But even if 
that were so, their dishonesty did not change the fact that there was a 
significant risk her representation of Penn State may be materially 
limited by her representation of them.130 After all, Baldwin either knew, 
or reasonably should have known, that Curley’s, Schultz’s, and Spanier’s 
conduct could expose Penn State to civil liability, criminal liability, or 
both.131 “It was obviously in Penn State’s interest to avoid these pitfalls 
and thus, if necessary, to disassociate itself” from the three 
administrators.132 

Baldwin also failed to recognize the significant risk that her 
representation of either Curley, Schultz, or Spanier might be materially 
limited by her responsibilities to one or both of the other two.133 For 
instance, Spanier, as Penn State’s president, might have wanted to 
distance himself from the decisions made by his subordinates with far 
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more involvement in formulating the university’s responses to 
Sandusky’s reported misconduct.134 “Schultz and Curley likewise were 
entitled to personal counsel who would develop a defense 
unconstrained by consideration of the other’s defense given their 
varying levels of decision making.”135 With the benefit of advice from 
separate counsel, either Curley or Schultz might have decided that it was 
in his interest to cooperate with the OAG to the detriment of the other.136 

Material variations in Curley’s, Schultz’s, and Spanier’s recall of 
events surfaced before any of them went before the grand jury.137 The 
OAG investigator exposed these inconsistencies during their interviews 
before their grand jury testimony—interviews Baldwin attended.138 
These discrepancies raised vivid conflict of interest red flags.139 If 
nothing else, after their OAG interviews, Baldwin should have informed 
Curley and Schultz that she could not represent either of them and 
sought a continuance of their grand jury appearances so they could 
engage personal counsel.140 In other words, even if Curley’s and Schultz’s 
recollections of events were nearly identical when they initially met with 
Baldwin, such that she wrongly but honestly concluded that she could 
represent them both, their statements in the OAG interviews so altered 
the picture that Baldwin should have known to withdraw as their 
lawyer. Schultz’s interview also disqualified Baldwin from further 
representing Spanier because Schultz’s recall of events linked Spanier to 
the 1998 incident, which Spanier had always denied knowing about.141 
Curley also indicated in his OAG interview and grand jury testimony that 
Spanier knew of Sandusky’s on-campus crimes.142 Although it should 
have been clear from the start that Curley, Schultz, and Spanier needed 
separate counsel, the information revealed in the OAG interviews 
preceding their grand jury testimony “cried for the conclusion that each 
required experienced personal counsel.”143 
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D. Baldwin Violated Her Duty of Confidentiality 

Baldwin’s confidentiality obligations became an issue when she 
testified before the grand jury in October 2012.144 By then, she, Curley, 
and Schultz had all left Penn State’s employ.145 Curley and Schultz had 
been criminally charged and had retained new lawyers.146 “Contending 
that [Baldwin] had represented their clients in their personal capacities, 
counsel for Curley and Schultz had both advised the supervising 
judge . . . that they were asserting claims of attorney-client privilege with 
respect to all communications with [Baldwin].”147 In a conference with 
the supervising judge, the OAG’s lawyer, Fina, said that he would not 
inquire into Baldwin’s communications with Curley, Schultz, or Spanier, 
such that related privilege issues could be determined at a future date.148 

As it turned out, Fina either changed or misrepresented his plans.149 
He elicited testimony from Baldwin about her conversations with Curley 
and Schultz regarding compliance with the subpoena duces tecum; 
Curley’s and Schultz’s email messages regarding the 1998 and 2001 
incidents and her related conversations with them; Schultz’s file on 
Sandusky and her associated conversations with him; her discussions 
with Spanier, including their preparation for his grand jury testimony 
and his knowledge of the 1998 and 2001 incidents; and her reactions to 
Spanier’s media appearances connected with the Sandusky scandal, as a 
result of which she concluded that he lied to her.150 From Curley’s, 
Schultz’s, and Spanier’s perspectives, Baldwin’s grand jury testimony 
was disastrous: 

Just four days after [Baldwin’s] testimony the grand jury  
recommended criminal charges against Spanier, and the OAG 
charged him with failure to report suspected child abuse, perjury ,  
obstruction of justice, endangering the welfare of children, and 
conspiracy related to these crimes. . . . Simultaneously, the grand jury  
recommended additional criminal charges against Curley and 
Schultz, and the OAG filed charges against them for endangering the 
welfare of children, obstruction of justice and conspiracy related to 

 

 144. Id. at 844. 
 145. Id. 
 146. Id. 
 147. Id. 
 148. Id. 
 149. Off. of Disciplinary Couns. v. Fina, 225 A.3d 568, 569–72 (Pa. 2020) (Wecht, J., concurring). 
 150. Baldwin, 225 A.3d at 845–48. 



48 Stetson Law Review [Vol. 51 

obstruction of justice, perjury and endangering the welfare of 
children.151 

Based on Baldwin’s grand jury testimony, the court concluded that 
she repeatedly violated her ethical duty of confidentiality.152 Rule 1.6(a) 
of the Pennsylvania Rules of Professional Conduct “prohibits an attorney 
from disclosing any information relating to a representation, except in 
circumstances where the client consents to disclosure or where 
disclosures are impliedly authorized in order to carry out the 
representation.”153 Curley, Schultz, and Spanier never consented to 
Baldwin’s disclosure of their conversations.154 Baldwin’s disclosures 
were not impliedly authorized to carry out their representations. 155 
Although her disclosures may have been necessary to her 
representation of Penn State concerning the university’s compliance 
with the subpoena duces tecum, “the ‘representation’ at issue with 
respect to ‘implied authorization’ under Rule 1.6(a) is the 
representation of the client ‘whose information is protected by Rule 
1.6.’”156 

In defending herself, Baldwin leaned on the doctrine of waiver in 
the attorney-client privilege context.157 She met a skeptical court.158 

In Spanier’s case, for example, Baldwin argued that he waived his 
attorney-client privilege when he spoke publicly about the Sandusky 
scandal after he left the Penn State presidency but before she testified to 
the grand jury.159 In short, Baldwin contended that “the mere fact of 
Spanier’s public comments waived the attorney-client privilege and she 
alone could make the determination that his privilege was destroyed.”160 
But, according to the court, that was an “untenable proposition.”161 
Determining whether a client has waived the attorney-client privilege 
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requires some form of evidentiary proceeding in which the client can 
maintain the privilege and the party alleging waiver can make its case.162 
A lawyer “cannot rely on her self-determined and potentially self-
serving conclusion that she has been relieved of her duty of 
confidentiality.”163 

Baldwin further argued that Curley, Schultz, and Spanier waived 
their attorney-client privilege by attacking her advice and conduct in 
documents filed in their criminal cases.164 First, this argument failed 
because the offending filings post-dated Baldwin’s grand jury 
testimony.165 Second, the self-defense exception to the duty of 
confidentiality contained in Pennsylvania Rule 1.6(c)(4),166 and 
similarly recognized in attorney-client privilege law,167 did not apply 
because at the time Baldwin testified before the grand jury, she had no 
idea that her lawyering might be criticized in subsequent proceedings. 168 
“In reality, [Baldwin] was required to defend herself in subsequent legal 
proceedings because of her disclosure of confidences.”169 

Baldwin also defended her conduct based on Pennsylvania Rule 
1.6(c)(3),170 which allows a lawyer to reveal client information “to 
prevent, mitigate or rectify the consequences of a client’s criminal or 
fraudulent act in the commission of which the lawyer’s services are 
being or had been used[.]”171 It was her position that Curley, Schultz, and 
Spanier used her to conceal documents from the OAG and, as a result, 
excused her duty of confidentiality.172 But her argument ignored the 
facts that Curley, Schultz, and Spanier were never served with 
subpoenas duces tecum and that Baldwin responded to Penn State’s 
subpoena duces tecum as the university’s lawyer.173 Furthermore, her 
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grand jury testimony did not rectify Curley’s, Schultz’s, or Spanier’s 
criminal acts.174 By the time Baldwin revealed her clients’ confidential 
communications, Penn State had delivered all of its responsive 
documents to the grand jury.175 Any rectification had already been 
accomplished.176 And, as the Baldwin court caustically observed, “Rule 
1.6(c)(3) does not authorize disclosure by an attorney to gratuitously 
incriminate a client.”177 

Finally, Baldwin argued for the permissibility of her disclosures 
under Rule 1.6(c)(4) because at the time of her testimony before the 
grand jury, “she understood that the OAG suspected her of obstruction 
of justice in connection with Penn State’s production of documents in 
response to the subpoena duces tecum.”178 That simply was not the 
case.179 As she acknowledged, the OAG’s implicitly threatening letter 
regarding Penn State’s delay in responding to the subpoena duces tecum 
focused on the university’s failures, not hers.180 Again, by the time she 
testified, Penn State had largely complied with the subpoena duces 
tecum.181 To the extent she ever understood that the investigation 
targeted her, she acquired that knowledge long after she testified.182 

E. Baldwin Violated the Rule 8.4(d) Prohibition on Conduct 
Prejudicial to the Administration of Justice 

Baldwin’s ethical violations ultimately prevented the 
Commonwealth from prosecuting Curley, Schultz, and Spanier for 
multiple crimes.183 Consequently, she was held to have engaged in 
conduct that was prejudicial to the administration of justice in violation 
of Rule 8.4(d).184 
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F. Baldwin’s Discipline 

Turning to the appropriate measure of discipline, the court 
explained that the Disciplinary Board had recommended a public 
censure because Baldwin posed no public or professional threat, she had 
a spotless disciplinary record, and her misconduct did not involve 
dishonesty.185 In making its recommendation, the Disciplinary Board 
compared Baldwin’s misconduct to prior disciplinary cases for either a 
single ethics violation or a limited number of violations.186 The court, 
however, considered those cases to be unreliable guideposts given the 
unique nature of Baldwin’s case.187 As the court explained: 

[T]he present situation involves a high profile case subject to intense 
public scrutiny in which [Baldwin] failed in her responsibilities to 
four clients by undertaking their representations in a highly 
specialized forum implicating the criminal laws in which she had no 
prior experience and without consulting with experienced counsel to 
guide or advise her. She failed to prepare herself or her clients for 
their grand jury testimony. She also failed to conduct any proper 
investigation into potential conflicts of interests between her 
clients. . . . [S]he impermissibly revealed many client confidences,  
which in turn led to criminal charges being filed against her 
clients. . . . [A]s a result of her disclosures of client confidences . . . , 
certain criminal charges against the Penn State administrators were 
not able to be prosecuted. In sum, her simultaneous representations  
of Penn State, Curley, Schultz and Spanier reflected incompetence,  
violated her obligation to avoid conflicts of interest, resulted in the 
revelation of client confidences, and prejudiced the proper 
administration of justice in cases with significant personal and public 
effect.188 

Although Baldwin had an exemplary professional record, her lack 
of remorse offset this mitigating factor. Refusing responsibility for her 
actions, she blamed her failures “on everyone involved,” pointedly 
including Curley, Schultz, and Spanier.189 The court, therefore, settled on 
a public reprimand to be administered by the Disciplinary Board as a 
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 188. Id. at 857–58 (footnote and citations to the record omitted). 
 189. Id. 
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sanction.190 The Disciplinary Board delivered Baldwin’s public 
reprimand in July 2020.191 

IV. LESSONS LEARNED 

Assuming the accuracy of the events described by the Baldwin 
court, it is hard to imagine other lawyers making as many mistakes as 
Baldwin did in her role in the fallout from the Sandusky scandal. At the 
same time, Baldwin was a respected lawyer and former judge, so it 
would be imprudent to write off her sad performance as uniquely 
aberrant and assume there is nothing to be learned from her travails. 

A. The Creation of Implied Attorney-Client Relationships 

Baldwin’s problems were rooted in her de facto attorney-client 
relationships with Curley, Schultz, and Spanier. Foundationally, an 
attorney-client relationship may be implied when (1) a person seeks the 
lawyer’s advice or assistance; (2) the requested advice or assistance 
relates to matters within the lawyer’s professional competence; and (3) 
the lawyer expressly or impliedly agrees to provide or actually furnishes 
the desired advice or assistance.192 In some instances, the third element 
may be established by proof of detrimental reliance, meaning that the 
person seeking legal services reasonably relied on the lawyer to provide 
them, and the lawyer, despite recognizing the person’s reliance, made no 
effort to nullify it.193 

To determine whether an implied attorney-client relationship 
exists, courts concentrate on the would-be client’s expectations and 
especially the reasonableness of the person’s belief “‘that he is 
consulting a lawyer in that capacity and has manifested intention to seek 
professional legal advice.’”194 Yet, a putative client’s unilateral belief that 

 

 190. Id. at 859. 
 191. Craig R. McCoy, Attorney Cynthia Baldwin was Formally Reprimanded for Her Handling of 
the Jerry Sandusky Scandal at Penn State, PITT. POST-GAZETTE (July 22, 2020, 1:09 PM), 
https://www.post-gazette.com/news/crime-courts/2020/07/22/Attorney-Cynthia-Baldwin-
was-formally-reprimanded-for-her-handling-of-the-Jerry-Sandusky-scandal-at-Penn-
State/stories/202007220110. 
 192. State ex rel. Couns. for Discipline of the Neb. Sup. Ct. v. Chvala, 935 N.W.2d 446, 471–72 
(Neb. 2019); Slota v. Imhoff & Assocs., P.C., 949 N.W.2d 869, 878 n.12 (S.D. 2020) (quoting Keegan 
v. First Bank of Sioux Falls, 519 N.W.2d 607, 611 (S.D. 1994)). 
 193. Cesso v. Todd, 82 N.E.3d 1074, 1078–79 (Mass. App. Ct. 2017) (quoting DeVaux v. Am. 
Home Assur. Co., 444 N.E.2d 355, 357 (Mass. 1983)); Chvala, 935 N.W.2d at 472. 
 194. Diversified Grp., Inc. v. Daugerdas, 139 F. Supp. 2d 445, 454 (S.D.N.Y. 2001) (quoting 
Westinghouse Elec. Corp. v. Kerr-McGee Corp., 580 F.2d 1311, 1319 (7th Cir. 1978)). 
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an attorney-client relationship exists is not enough to establish one.195 A 
putative client’s subjective belief that an attorney-client relationship has 
been formed must be accompanied by facts indicating that the person’s 
belief is objectively reasonable.196 A person’s belief that an attorney-
client relationship exists is not objectively reasonable where the lawyer 
expressly disclaims such a relationship and thereafter acts consistently 
with the disclaimer.197 The lesson for a lawyer who does not want an 
attorney-client relationship with someone is to (1) expressly decline to 
represent the person when initially approached; (2) document that 
decision in a letter or email message; (3) thereafter avoid 
communications or conduct that might suggest an attorney-client 
relationship; and (4) if necessary, disavow the existence of an attorney-
client relationship if someone implies or states that one exists 
notwithstanding the prior steps. 

Returning to Baldwin, Baldwin should have flatly declined to 
represent Curley, Schultz, and Spanier. The conflicts of interest between 
them and with Penn State should have been obvious to her. She should 
have informed Spanier that she could not accompany Curley to his grand 
jury appearance when Spanier instructed her to do so rather than 
ineffectively sprinkling a few drops of cold water on the idea as she 
claimed to have done.198 If Baldwin truly informed the men that she 
could not represent them personally as she purported, she never 
documented that advice. Worse, she later (1) indicated to the judge 
supervising the grand jury that she represented the men without 
clarifying that she represented them only in an agency capacity; (2) did 
not clarify or explain her representation of the men when the 
supervising judge read the men their rights as grand jury witnesses; (3) 
accompanied the men into the grand jury room and remained there for 

 

 195. In re Rescue Concepts, Inc., 556 S.W.3d 331, 339 (Tex. App. 2017). 
 196. Hinerman v. Grill on Twenty First, LLC, 112 N.E.3d 1273, 1275–76 (Ohio Ct. App. 2018); 
O’Kain v. Landress, 450 P.3d 508, 516 (Or. Ct. App. 2019). 
 197. See, e.g., Seaman v. Schulte, Roth & Zabel LLP, 111 N.Y.S.3d 266, 267 (App. Div. 2019) (“The 
course of conduct among the parties . . . , particularly the repeated communications from 
defendants to plaintiff clearly disclaiming an attorney-client relationship . . . , refute plaintiff’s 
general allegations that Frunzi was his attorney in connection with the negotiation and execution 
of the postnuptial agreement in question[.]”); Bohn v. Cody, 832 P.2d 71, 75 (Wash. 1992) (“In light 
of Cody’s disclaimers of any attorney/client relationship and in light of the Bohns ’ inability to show 
that Cody acted inconsistently with these statements, we conclude that Lucille Bohn’s subjective 
belief was not reasonably based on the attending circumstances, and no attorney/client 
relationship was formed.”). 
 198. See Off. of Disciplinary Couns. v. Baldwin, 225 A.3d 817, 824 (Pa. 2020) (“[Baldwin] further 
testified that Spanier, in Curley’s presence, instructed [her] to go with Curley to the grand jury; that 
she told them she was general counsel and could not be Curley ’s personal attorney; that nothing 
Curley said would be confidential; and that Curley could retain a personal attorney.”). 
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their testimony—something only a lawyer for a witness could do; and 
(4) when the men introduced her to the grand jury as their lawyer, she 
neither denied that characterization nor attempted to limit the scope of 
her representation.199 

Based on the facts recited in the Baldwin opinion, the court logically 
concluded that Baldwin represented Curley, Schultz, and Spanier 
personally. Indeed, no other conclusion was possible. 

B. Limited Scope Representations 

Baldwin’s principal defense against Curley’s, Schultz’s, and 
Spanier’s claims that she represented them personally was that while 
she indeed represented them, she did so “only in a representative 
capacity in their roles as employees and representatives of Penn 
State.”200 Although it is possible for a lawyer to limit the scope of her 
representation of a client, any limitation must be reasonable under the 
circumstances, and the client must give informed consent.201 Baldwin 
cleared neither hurdle. 

With respect to the reasonableness of Baldwin’s proposed 
limitation on Curley’s, Schultz’s, and Spanier’s representations, it 
remains unclear how Baldwin calculated that she could represent them 
only in a representative capacity as Penn State employees or 
representatives. Curley’s, Schultz’s, and Spanier’s alleged criminal 
conduct was part and parcel of their Penn State administrative 
responsibilities.202 It was, and is, impossible to distinguish between their 
personal and official roles in the criminal side of the Sandusky affair.203 
This was not a civil rights case under 42 U.S.C. § 1983, for example, 
where the three men were being sued in their personal and official 
capacities by Sandusky’s victims and it might have been possible to 
distinguish their defenses based on those capacities.204 But even 
assuming, for the sake of argument, that it was reasonable to demarcate 
Curley’s, Schultz’s, and Spanier’s personal and official capacities with 
respect to conduct relevant to the grand jury, Baldwin was not 

 

 199. Id. at 831–36. 
 200. Id. at 829. 
 201. MODEL RULES OF PRO. CONDUCT r. 1.2(c) (AM. BAR ASS’N 2021). 
 202. See Baldwin, 225 A.3d at 822–23 (outlining the factual basis for Curley ’s, Schultz’s, and 
Spanier’s alleged criminal liability), 824–26 (discussing Curley’s, Schultz’s, and Spanier’s OAG 
interviews and grand jury testimony). 
 203. Id. 
 204. See Johnson v. Bd. of Cnty. Comm’rs, 85 F.3d 489, 493 (10th Cir. 1996) (explaining the 
difference between personal and official capacity suits). 
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empowered to undertake their official capacity representations at her 
sole discretion.205 Rather, she was duty-bound to obtain the men’s 
informed consent to her limited scope representation.206 “‘Informed 
consent’ denotes the agreement by a person to a proposed course of 
conduct after the lawyer has communicated adequate information and 
explanation about the material risks of and reasonably available 
alternatives to the proposed course of conduct.”207 

Baldwin never explained to Curley, Schultz, or Spanier the claimed 
difference between her representation of them personally and her 
representation of them as Penn State administrators.208 Although the 
men knew of Baldwin’s position as Penn State’s general counsel, that 
knowledge did not equal awareness that she was representing them 
exclusively in their official Penn State capacities.209 Indeed, it would be 
nonsensical to conclude that the men grasped “this critical distinction 
when there [was] no evidence to suggest that at the relevant time, the 
OAG and the supervising grand jury judge, experts in the law, were able 
to distinguish Ms. Baldwin’s representation . . . as being so limited.”210 By 
extension, if Baldwin never explained to Curley, Schultz, or Spanier the 
difference between personal and agency representations, it was 
impossible for her to have obtained their informed consent to limited 
scope representations.211 

If Baldwin had adequately explained her claimed limited scope 
representation to the men, and its probable effect on their involvement 
in the grand jury investigation, there would have been no reason for 
them to consent to the arrangement. The alleged limitation on their 
representations was unreasonable. In fact, such representation would 
have been “equivalent to no representation at all.”212 After all, consent to 
Baldwin’s purported limited scope representation would have meant 
appearing before the grand jury as a possible target of criminal 
prosecution unrepresented by counsel (despite a statutory right to 
counsel) and without immunity—in effect, legally naked. 

 

 205. Id. at 493–94. 
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C. Conflicts of Interest 

Lawyers’ representation of multiple clients in a single matter is a 
regular source of conflicts of interest.213 Some courts accordingly 
encourage lawyers to resolve all doubts against joint representations.214 
The representation of co-defendants in criminal cases is particularly 
fraught with conflicts of interest.215 

Concurrent client conflicts of interest are governed by Model Rule 
of Professional Conduct 1.7, which provides: 

(a) Except as provided in paragraph (b), a lawyer shall not represent 
a client if the representation involves a concurrent conflict of 
interest. A concurrent conflict of interest exists if: 

(1) the representation of one client will be directly adverse to 
another client; or 

(2) there is a significant risk that the representation of one or 
more clients will be materially limited by the lawyer’s  
responsibilities to another client, a former client or a third 
person or by a personal interest of the lawyer. 

(b) Notwithstanding the existence of a concurrent conflict of interest 
under paragraph (a), a lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able 
to provide competent and diligent representation to each 
affected client; 

(2) the representation is not prohibited by law; 

(3) the representation does not involve the assertion of a claim 
by one client against another client represented by the lawyer 
in the same litigation or other proceeding before a tribunal; and 

 

 213. Conflicts of Interest in Joint Representations, AON LOSS PREVENTION BULL. 20-06 (Aon Pro. 
Servs. Prac., Chicago, IL), Sept. 2020, at 1. 
 214. In re Marriage of Wixom & Wixom, 332 P.3d 1063, 1072 (Wash. Ct. App. 2014). 
 215. See JOHN WESLEY HALL, JR., PROFESSIONAL RESPONSIBILITY IN CRIMINAL DEFENSE PRACTICE § 14:1, 
at 577 (3d ed. 2005) (“The potential for a conflict of interest developing in a multiple representation 
situation is enormous and inevitable.”). 
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(4) each affected client gives informed consent, confirmed in 
writing.216 

Baldwin involved Rule 1.7(a)(2) material limitation conflicts.217 Material 
limitation conflicts ordinarily require careful study of the facts of each 
matter.218 

Baldwin had many obvious material limitation conflicts.219 
Although Penn State, Curley, Schultz, and Spanier were all interested in 
denying wrongdoing and in avoiding civil liability or criminal penalties, 
the alignment of their interests ended there. For example, Spanier might 
have been well-advised to put some distance between himself and 
Curley and Schultz and the 1998 and 2001 incidents.220 Schultz needed 
to distance himself from Curley and the two incidents.221 Curley could 
have incriminated both Schultz and Spanier in the 2001 incident.222 
Schultz could have incriminated Curley and Spanier in the 1998 
incident.223 Any of the three might have wanted to avoid or mitigate any 
criminal liability by becoming a cooperating witness and testifying 
against one or both of the other two.224 Penn State might have 
understandably wanted to disavow the actions of all three men.225 If the 
men testified without grants of immunity, Penn State likely would not 
have wanted them to assert their Fifth Amendment rights against self-
incrimination, which would have made the university appear complicit 
in Sandusky’s crimes. 

Baldwin’s conflicts did not automatically preclude her 
representation of Penn State and the three administrators, however, if 
each of her clients would have consented to the common 
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representation.226 A client can consent to a conflict of interest under 
Model Rule 1.7(b) if three conditions are met. First, the lawyer must 
reasonably believe that she can competently and diligently represent 
each affected client.227 Second, the representation must not be 
“prohibited by law.”228 Third, the representation cannot “involve the 
assertion of a claim by one client against another client represented by 
the lawyer in the same litigation or other proceeding before a 
tribunal[.]”229 Unless these three requirements are satisfied, the lawyer 
should not even attempt to obtain the client’s informed consent to the 
conflict, confirmed in writing, which is the fourth and final step 
necessary for the lawyer to proceed with the representation.230 

In Baldwin, the consent analysis starts and stops with Model Rule 
1.7(b)(1), which requires the lawyer to reasonably believe that they can 
competently and diligently represent each affected client.231 If the 
lawyer cannot pass this initial test, client consent is impossible; the 
lawyer cannot even seek the client’s consent to the conflicted 
representation.232 Model Rule 1.7(b)(1) imposes an objective 
standard.233 Accordingly, a lawyer’s subjective, good faith belief that 
they can fulfill their professional obligations to the affected clients 
despite any competing interests or obligations is immaterial.234 

In view of the many conflicts of interest between and among Curley, 
Schultz, Spanier, and Penn State, no lawyer could reasonably believe that 
an attorney could competently and diligently represent all four clients. 
In fact, no lawyer could reasonably believe that he or she could 
competently and diligently represent more than one of the four. 

 

 226. See Johnson v. Clark Gin Serv., Inc., No. 15-3290, 2016 WL 7017267, at *11 (E.D. La. Dec. 1, 
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D. Competent Representation 

Model Rule 1.1 expresses the fundamental tenet of professional 
responsibility that a lawyer must “provide competent representation to 
a client.”235 This is a mandatory obligation.236 Where a lawyer represents 
multiple clients in a matter, the lawyer owes each client a duty of 
competent representation. “Competent representation requires the 
legal knowledge, skill, thoroughness[,] and preparation reasonably 
necessary for the representation.”237 When evaluating a lawyer’s 
competence, relevant factors include: 

[T]he relative complexity and specialized nature of the matter, the 
lawyer’s general experience, the lawyer’s training and experience in 
the field in question, the preparation and study the lawyer is able to 
give the matter and whether it is feasible to refer the matter to, or 
associate or consult with, a lawyer of established competence in the 
field in question.238 

Not every mistake or misjudgment by a lawyer translates to 
incompetence that subjects the lawyer to discipline.239 A lawyer’s mere 
negligence does not necessarily violate Model Rule 1.1.240 Rather, a 
lawyer’s conduct crosses the line from negligence to incompetence 
within the meaning of Rule 1.1 when he or she fails to “possess or 
acquire the knowledge necessary for the representation” or neglects to 
“investigate the facts and law as required to represent the client’s 
interests.”241 Courts evaluate lawyers’ competence according to an 
objective standard.242 

A lawyer need not be experienced in a particular type of matter to 
competently handle such a case or transaction.243 Many legal skills 
transcend substantive practice areas.244 There is a first time for 
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everything, and it is acceptable for a lawyer to accept a novel matter and 
in the course of the representation achieve related competence.245 All 
that said, lawyers who represent clients in unfamiliar practice areas 
without suitable study, planning, or preparation risk violating Rule 
1.1.246 

Here, Baldwin had never handled a criminal case before the 
investigating grand jury beckoned Curley, Schultz, and Spanier.247 She 
had never represented a client before a grand jury.248 Baldwin could 
have overcome her lack of experience and expertise by associating with 
a lawyer who had the experience and knowledge that she lacked or by 
hiring a law firm with a government investigation or white-collar crime 
practice to take the lead in the matter, but she did not do so.249 Along the 
same lines, there was no evidence that she undertook the study or 
preparation necessary to achieve competence in connection with the 
grand jury investigation.250 

Baldwin displayed her lack of pertinent experience when she 
prepared Curley and Schultz for their grand jury testimony by simply 
telling them to tell the truth when they testified.251 Although she 
certainly could not advise them to testify falsely,252 she needed to inform 
them of their Fifth Amendment rights against self-incrimination, what 
sort of crimes they could be charged with depending on their possible 
testimony, and whether invoking their Fifth Amendment rights was 
their best course of action. She gave no such advice.253 

Baldwin had three months after Curley and Schultz testified to 
prepare Spanier for his grand jury testimony.254 She apparently advised 
him no better or differently than she did Curley and Schultz despite the 
additional time to arm herself with knowledge.255 
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It is possible, perhaps, that Baldwin did not advise Curley, Schultz, 
and Spanier about their Fifth Amendment rights not because she was 
ignorant of the issue but because of the conflict of interest associated 
with that choice. As noted earlier, Penn State, which Baldwin also 
represented, likely would not have wanted three senior administrators 
to assert their Fifth Amendment rights against self-incrimination in 
connection with Sandusky’s crimes on campus. Their assertions of those 
rights—especially Spanier’s—would have been devastating from a 
public relations perspective if their grand jury testimony leaked to the 
press. Baldwin might have thought it better for Penn State for Curley, 
Schultz, and Spanier to simply “tell the truth” to the grand jury. But that 
rationale would have had to assume the men would never say anything 
self-incriminating, which leads back to Baldwin’s grossly deficient 
efforts to check their stories and to gather email messages, notes, and 
any other documents related to the 1998 and 2001 incidents before the 
men testified to the grand jury. 

Continuing, but still eyeing Baldwin’s laxity, she mishandled Penn 
State’s response to the subpoena duces tecum by not involving the SOS 
in locating responsive documents.256 Although Baldwin had only been 
Penn State’s general counsel for around ten months when the grand jury 
subpoenas arrived,257 she surely knew the SOS existed and, if not, others 
in her office must have.258 Again, her efforts at collecting documents 
from her individual clients that might have aided their 
representations—either because the documents contained exculpatory 
information or because they contained damaging information that might 
have caused the men to assert their rights against self-incrimination—
were at best apathetic.259 In fact, her conduct might have been much 
worse: Schultz reportedly “told Baldwin he might have a file on 
Sandusky still in his office, and that it ‘might help refresh [his] memory’ 
to review its contents. But . . . Baldwin told him not to ‘look for or review 
any materials.’”260 

Baldwin’s grand jury testimony in obvious breach of her duty of 
confidentiality and disregard of Curley’s, Schultz’s, and Spanier’s 
attorney-client privileges was an error that much less experienced 
lawyers would not be expected to make. Her testimony was also ruinous 
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for her clients: it produced additional criminal charges against Curley 
and Schultz and sealed Spanier’s criminal prosecution.261 

In summary, Baldwin performed so deficiently in so many respects 
that the Pennsylvania Supreme Court properly concluded that her 
conduct crossed the line from negligence to incompetence.262 She 
probably could have avoided all the problems that plagued her if, upon 
receiving the grand jury subpoenas, she had engaged experienced 
counsel in representing clients in connection with government 
investigations or white-collar criminal matters to advise her. Those 
lawyers certainly would have told her that Curley, Schultz, and Spanier 
needed separate lawyers and would have helped her marshal the 
university’s resources, such as SOS, to respond to the subpoena duces 
tecum. It is a shame for all concerned that she never sought such 
assistance. 

E. Confidentiality and the Attorney-Client Privilege 

The Pennsylvania Supreme Court disciplined Baldwin for violating 
her ethical duty of confidentiality, but her grand jury testimony also 
breached Curley’s, Schultz’s, and Spanier’s attorney-client privileges.263 
Lawyers’ duty of confidentiality and the attorney-client privilege are 
separate doctrines, as a comment to Model Rule 1.6 explains: 

The principle of client-lawyer confidentiality is given effect by 
related bodies of law: the attorney-client privilege, the work product 
doctrine and the rule of confidentiality established in professional  
ethics. The attorney-client privilege and work product doctrine apply  
in judicial and other proceedings in which a lawyer may be called as 
a witness or otherwise required to produce evidence concerning a 
client. The rule of client-lawyer confidentiality applies in situations  
other than those where evidence is sought from the lawyer through 
compulsion of law.264 

Lawyers must understand both the privilege and their ethical duty of 
confidentiality. 

 

 261. Baldwin, 225 A.3d at 848. 
 262. See id. at 857–58 (summarizing Baldwin’s missteps). 
 263. Commonwealth v. Curley, 131 A.3d 994, 1007 (Pa. Super. Ct. 2016); Commonwealth v. 
Schultz, 133 A.3d 294, 324 (Pa. Super. Ct. 2016); Commonwealth v. Spanier, 132 A.3d 481, 498 (Pa. 
Super. Ct. 2016). 
 264. MODEL RULES OF PRO. CONDUCT r. 1.6 cmt. 3 (AM. BAR ASS’N 2021). 



2021] Sad Lawyering in Happy Valley 63 

1. The Attorney-Client Privilege 

The attorney-client privilege attaches to “(1) a communication (2) 
made between privileged persons (3) in confidence (4) for the purpose 
of obtaining or providing legal assistance for the client.”265 “Privileged 
persons” include the client or prospective client, the lawyer, their agents 
who facilitate communications between them, and agents of the lawyer 
who assist in the client’s representation.266 

The attorney-client privilege belongs to the client.267 When lawyers 
invoke the privilege, they do so as their clients’ agents—not as holders 
of the privilege.268 Similarly, if a lawyer waives the privilege, she does so 
only as the client’s agent.269 The client alone is empowered to waive the 
attorney-client privilege.270 

The privilege attaches to initial consultations between attorneys 
and prospective clients, even if the client does not ultimately retain the 
attorney.271 Thereafter, the client may invoke the privilege any time 
during the attorney-client relationship or after the relationship 
terminates.272 

Although the attorney-client privilege is a vitally important 
doctrine, courts narrowly or strictly construe the privilege because it 
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limits full disclosure of the truth.273 For example, the attorney-client 
privilege generally does not protect a client’s identity.274 It does not 
shield from discovery the mere fact that an attorney-client relationship 
exists or when the relationship began.275 While the privilege shields the 
content of attorney-client communications from disclosure, it does not 
prevent disclosure of the facts communicated.276 Those facts remain 
discoverable by other means.277 

2. Lawyers’ Ethical Duty of Confidentiality 

In addition to the confidentiality of lawyer-client communications 
protected by the attorney-client privilege, lawyers owe clients a duty of 
confidentiality under rules of professional conduct. Model Rule of 
Professional Conduct 1.6(a) states that a lawyer “shall not reveal 
information relating to the representation of a client unless the client 
gives informed consent, the disclosure is authorized to carry out the 
representation or the disclosure is permitted by [Rule 1.6(b)].”278 Like 
the attorney-client privilege, lawyers’ duty of confidentiality attaches to 
initial consultations even if no attorney-client relationship results,279 
and continues after a representation concludes.280 
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Lawyers’ ethical duty of confidentiality is broader than the 
confidentiality regimes of the attorney-client privilege and work 
product doctrine,281 as the Baldwin court noted in connection with the 
privilege.282 Model Rule 1.6 prevents lawyers from disclosing 
information that is neither attorney-client privileged nor immune from 
discovery as work product.283 Furthermore, a lawyer’s duty of 
confidentiality under Model Rule 1.6(a) attaches not merely to 
information communicated in confidence by the client to the lawyer or 
vice versa, but to all information related to the representation, 
regardless of the source.284 

Lastly, it is important to remember that lawyers’ duty of 
confidentiality does not have the evidentiary effect of the attorney-client 
privilege or work product immunity.285 For example, lawyers may not 
rely on their duty of confidentiality to resist a subpoena seeking client 
communications,286 or to avoid testifying at depositions.287 A court order 
compelling a lawyer’s testimony or commanding the lawyer to produce 
documents “vitiates” the lawyer’s duty of confidentiality.288 On the other 
side of the coin, but in the same vein, a Rule 1.6(b) exception to the duty 
of confidentiality that would permit a lawyer to reveal otherwise 
confidential information does not excuse a lawyer’s duty to keep that 
information confidential under the attorney-client privilege.289 

3. Baldwin and Beyond 

Returning to Baldwin, perhaps the most disturbing aspect of the 
case is Baldwin’s grand jury testimony about her private conversations 
with Curley, Schultz, and Spanier. For example, when answering 
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questions about her efforts to respond to the subpoena duces tecum 
served on the university, she testified that the three men lied to her 
about the existence of numerous documents that evidenced their 
knowledge of the 1998 and 2001 incidents.290 She later testified in detail 
regarding Spanier’s knowledge of the incidents as revealed in her 
conversations with him, including his descriptions of the 1998 and 2001 
incidents.291 Shockingly, when asked by the OAG’s counsel about 
“Spanier’s representations to [her] through this lengthy period of the 
investigation[,]” she responded that he was “not a person of integrity. He 
lied to me.”292 She offered this testimony even though none of the men 
waived their attorney-client privileges or confidentiality rights.293 To the 
contrary, Curley and Schultz had expressly insisted on the protection of 
their attorney-client privileges when Baldwin testified before the grand 
jury.294 

Although lawyers may testify about certain information concerning 
a client, they generally may not reveal the subject of client 
communications.295 Lawyers must “protect the attorney-client privilege 
to the maximum possible extent on behalf of their clients.”296 Lawyers’ 
duty of confidentiality requires them to invoke the attorney-client 
privilege on clients’ behalf.297 All attorney-client privileged 
communications necessarily relate to the client’s representation and 
therefore are confidential under Model Rule 1.6(a).298 

Baldwin attempted to justify her violations of her clients’ attorney-
client privileges and simultaneous breaches of her duty of 
confidentiality on various baseless theories, but her privilege-related 
arguments were doomed by her unilateral determination that the men 
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had waived their privileges.299 She did not have that power or right. 300 
“Absent an evidentiary proceeding in which the privilege and waiver 
issues can be adjudicated, an attorney cannot rely on her self-
determined and potentially self-serving conclusion that she has been 
relieved of her duty of confidentiality.”301 Only the client may waive the 
attorney-client privilege.302 Again, her claims that exceptions to her 
ethical duty of confidentiality permitted her to testify as she did failed 
on the facts.303 

Looking beyond Baldwin, lawyers must be sure to invoke their 
clients’ attorney-client privileges when the facts support it absent a 
contrary instruction by the client. In doing so, a lawyer must appreciate 
that the party asserting the attorney-client privilege bears the burden of 
establishing its application to particular communications.304 There is no 
blanket attorney-client privilege covering all communications between 
a client and lawyer.305 Once the party asserting the privilege establishes 
that it applies to a communication, the burden generally shifts to the 
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party seeking to overcome the privilege to establish a waiver,306 
although some courts hold that the party asserting the privilege bears 
the burden of establishing that it was not waived.307 Lawyers should 
never assume or presume that the attorney-client privilege has 
somehow been waived or that an exception to the privilege applies. 
Those are decisions for the court to make. 

Lawyers must also properly perform ministerial acts that 
accompany the assertion of the attorney-client privilege. For example, 
lawyers must timely prepare privilege logs that satisfy local court rules 
lest they inadvertently waive the privilege through their failure to 
comply.308 

V. CONCLUSION 

The Sandusky scandal rocked bucolic Happy Valley and exacted a 
substantial toll on Penn State. On a personal level, three senior 
administrators who played roles in the scandal paid the heavy price of 
criminal conviction. Their misdeeds were amplified by the sad 
performance of their lawyer, Penn State general counsel Cynthia 
Baldwin. Baldwin, an accomplished lawyer and distinguished former 
judge, made critical errors and misjudgments in the three 
administrators’ representations and her concurrent representation of 
Penn State. She was overmatched from the moment that the grand jury 
investigating Sandusky’s crimes turned its attention to Penn State’s role 
in them and she never recovered. Baldwin ultimately paid for her 
multiple mistakes in the form of a public reprimand imposed by the 
Pennsylvania Supreme Court. In retrospect, it is easy to see how and 
where she erred. Other lawyers need to learn from her mistakes and 
avoid her misfortune and the collateral consequences. 
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