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TRACKING THE STORM: THE FAR-REACHING 
POWER OF THE FORCES PROPELLING THE 
SCHIAVO CASES 

Kathy L. Cerminara∗ 

More than fifteen years elapsed between the date Theresa 
Marie Schiavo suffered a cardiac arrest, leaving her in a persis-
tent vegetative state because of brain damage, and the date she 
took her last breath.1 The conflict between her parents and her 
husband regarding her medical care lasted for more than twelve 
of those fifteen years.2 The litigation over her care lasted for more 
than six.3 It is difficult to keep track of the multiple court cases 
filed, let alone to pinpoint the highlights of their many twists and 
turns.4 It may be possible, however, to predict how the after-
effects of the Schiavo maelstrom will impact the law of end-of-life 
decisionmaking in Florida. It appears as if those lingering effects 
will be bitter and may leave important rights of self-
determination and privacy in a battered state, much as hurri-
canes ripping through Florida leave her shores. 

In this Essay, I will dissect the history of the Schiavo cases to 
determine their implications for the law of end-of-life decision-
making in Florida. Relying on others who have preceded me to set 
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 1. Kathy L. Cerminara & Kenneth Goodman, Key Events in the Case of Theresa 
Marie Schiavo, http://www.miami.edu/ethics2/schiavo/timeline.htm (last updated Nov. 15, 
2005). 
 2. Id. 
 3. Id. 
 4. For links to additional relevant resources as well as an interactive timeline track-
ing developments from the date of Terri’s birth to the most recent legislative and judicial 
activity, see Kathy L. Cerminara & Kenneth Goodman, Schiavo Case Resources, 
http://www.miami.edu/ethics2/schiavo_project.htm (accessed Feb. 19, 2005). 
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the stage,5 I will presume that the reader knows the identities 
and positions of Theresa Marie (Terri) Schiavo; her husband, Mi-
chael; and her parents, Robert and Mary Schindler. Against that 
background, I first will explain that about three years into the 
Schiavo litigation, the Schindlers significantly changed their fo-
cus.6 A relatively straightforward dispute about proxy decision-
making7 then metamorphosed into a political furor, and a debate 
strikingly similar to those undertaken in hospitals every day 
thrust an intensely personal family crisis into the national spot-
light.8 The history of the Schiavo cases and the transformation 
that took place within them provide direct links to the second por-
tion of this Essay, for the long-lasting effects of these cases stem 
almost exclusively from arguments advanced and actions taken 
after that transformation.9 Because of the forces pushing the 
cases along since that time, Floridians will see lingering effects in 
their state law of end-of-life decisionmaking. 

I. TRANSFORMATIVE FORCES 

One of the most striking characteristics of the Schiavo cases 
was the shift in argumentative focus over the years. Between 
1998 and 2001, the Schindlers professed a belief that their son-in-

  
 5. See generally Jay Wolfson, The Rule in Terri’s Case: An Essay on the Public Death 
of Theresa Marie Schiavo, 35 Stetson L. Rev. 39 (2005) (providing an account of the situa-
tion from the perspective of Ms. Schiavo’s guardian ad litem). 
 6. Infra nn. 10–40 and accompanying text. 
 7. In Florida, a person who may make medical decisions for an incapacitated person 
without having been appointed to do so by the patient (one who has acquired his or her 
decisionmaking authority by operation of law) is termed a proxy decision-maker. Fla. Stat. 
§ 765.401 (2004). This terminology contrasts with that used in other states, in which per-
sons making medical decisions for incapacitated persons without patient appointment to 
such a position (again, those who derive their authority from operation of law) are called 
surrogates. See Alan Meisel & Kathy L. Cerminara, The Right to Die: The Law of End-of-
Life Decisionmaking § 7.01[B][4], [6] (3d ed., Aspen L. & Bus. 2004 & Supp. 2005). In Flor-
ida, the term “surrogate” is used to identify a person the patient has appointed to make 
medical decisions on that patient’s behalf. Fla. Stat. § 765.202. Terri Schiavo had ap-
pointed no surrogate decision-maker. In re Schiavo, 780 So. 2d 176, 177 (Fla. 2d Dist. App. 
2001), rev. denied 789 So. 2d 348 (Fla. 2001) (“Schiavo I”). Michael Schiavo was Terri’s 
judicially appointed guardian and, as such, was first on the list of proxy decision-makers 
for her. Fla. Stat. § 765.401. He was also second on the proxy list because of his status as 
her husband. Id. 
 8. Infra nn. 12–40 and accompanying text. 
 9. Infra nn. 33–40 and accompanying text. 
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law was misrepresenting their daughter’s wishes.10 Thereafter, 
however, in addition to voicing this belief, they also became van-
guards of the disability-rights movement, in part by arguing that 
Terri was not in a persistent vegetative state.11 This transforma-
tion resulted in the Schiavo cases playing a different role in the 
development of the law of end-of-life decisionmaking than they 
would have played had the Schindlers’ focus remained consistent 
throughout. 

A. Schiavo I12 and II13 

In 2001, when Florida’s Second District Court of Appeal first 
considered the Schiavo case, the court ruled that “[t]he evidence 
is overwhelming that Theresa is in a permanent or persistent 
vegetative state.”14 The parties involved in the case beginning in 
1998, when Michael Schiavo sought a determination of whether 
Terri’s medically supplied nutrition and hydration should be 
withdrawn, were Michael Schiavo and the Schindlers, no one 
else.15 The court made a point of stating that persons such as 
Terri, in persistent vegetative states (PVS), had “cycles of appar-
ent wakefulness and apparent sleep without any cognition or 
awareness, . . . [and] often [made] moaning sounds,” and that she 
was “in an unconscious, reflexive state.”16 Yet there was no indi-
cation in the judicial opinion that the Schindlers contended on 
appeal that Terri was in a state other than a PVS.17 Rather, the 
court noted three arguments the Schindlers advanced against the 
removal of Terri’s PEG tube.18 First, they argued “that the trial 
  
 10. See e.g. Schiavo I, 780 So. 2d at 178. 
 11. See e.g. In re Schiavo, 800 So. 2d 640 (Fla. 2d Dist. App. 2001) (“Schiavo III”). 
 12. Schiavo I, 780 So. 2d at 177. 
 13. In re Schiavo, 792 So. 2d 551, 555 (Fla. 2d Dist. App. 2001) (“Schiavo II”). 
 14. Schiavo I, 780 So. 2d at 177. 
 15. Id.  
 16. Id. 
 17. Id.; see also Jay Wolfson, A Report to Governor Jeb Bush in the Matter of Theresa 
Marie Schiavo 33 n. 1 (Dec. 1, 2003) (available at http://www.miami.edu/ethics2/schiavo/ 
wolfson%27s%20report.pdf) (noting in 2003, that “[u]ntil recently, . . . both Michael 
Schiavo and the Schindlers agreed that Theresa was in a persistent vegetative state”). 
 18. Schiavo I, 780 So. 2d at 177–178. PEG is an acronym for percutaneous endoscopic 
gastrostomy. Cleveland Clinic, What You Need to Know about Percutaneous Endoscopic 
Gastronomy, http://www.clevelandclinic.org/health/health-info/docs/2000/2000.asp?index 
=4911 (accessed Feb. 25, 2005) [hereinafter What You Need to Know]. “Percutaneous” 
means through the skin, and a “gastrostomy” is the “establishment of a new opening into 
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court was required to appoint a guardian ad litem for [the] pro-
ceeding because Michael [stood] to inherit under the laws of intes-
tacy.”19 The court discarded that argument because Michael was 
not in fact serving as decision-maker; he had asked the trial court 
to make the decision because of the controversy between himself 
and the Schindlers about withdrawing the PEG tube.20 

The court characterized the Schindlers’ second argument as 
revolving around the admissibility of evidence in the form of tes-
timony about the results of certain social science surveys target-
ing people’s wishes regarding end-of-life decisionmaking.21 The 
thrust of the Schindlers’ argument on this point seemed to have 
been that the trial judge, having heard this sort of evidence, had 
made a decision with Terri’s best interests, rather than her 
wishes, in mind.22 The court ruled that it was “convinced that the 
  
the stomach.” Stedman’s Medical Dictionary 1345, 733 (Maureen B. Pugh ed., 27th ed., 
Lippincott Williams & Wilkins 2000). Physicians use an endoscope to facilitate placement 
of a tube through the skin using a technique that “requires only two small incisions into 
the abdominal wall.” David Orentlicher & Christopher M. Callahan, Feeding Tubes, Slip-
pery Slopes, and Physician-Assisted Suicide, 25 J. Leg. Med. 389, 391 (2004). A physician 
implanting a PEG tube may be guided in proper placement by either a light shining 
through the patient’s skin from the inside of the patient’s stomach or the directions of an 
observer viewing the inside of the patient’s stomach walls through a camera. Brigham & 
Women’s Hosp., Health Information: Percutaneous Endoscopic Gastrostomy (PEG), 
http://healthgate.partners.org/browsing/browseContent.asp?fileName=14852.xml&title 
=Percutaneous%20Endoscopic%20Gastrostomy%20(PEG) (accessed Feb. 25, 2005). The 
camera or light is located on the end of an endoscope, a flexible tube inserted through the 
patient’s mouth, down the esophagus, and into the patient’s stomach. Id. The endoscope is 
removed after the PEG procedure, and the PEG tube remains protruding from the pa-
tient’s stomach to be used for direct introduction of nutrition and hydration. What You 
Need to Know, supra n. 18. In contrast, when an NG (nasogastric) tube is used, nutrition 
and hydration are introduced through a flexible hose inserted through the nose and down 
the esophagus into the stomach. Orentlicher & Callahan, supra n. 18, at 390. At one time, 
all tube feedings were provided through NG tubes, but gastrostomy tubes have supplanted 
them for long-term feeding. Id. 
 19. Schiavo I, 780 So. 2d at 178. A guardian ad litem had earlier found no problem 
with Michael Schiavo’s service as guardian. Wolfson, supra n. 17, at 11. A second guardian 
ad litem had suggested an investigation of a possible conflict of interest, but the court 
thereafter decided to retain Michael Schiavo as guardian, thus presumptively determining 
that there was no cause for removal. Id. at 11–13; Cerminara & Goodman, supra n. 1. The 
guardian ad litem appointed by Governor Jeb Bush in 2003 similarly considered “the in-
correct perception that [Michael Schiavo] [had] refused to relinquish his guardianship 
because of financial interests, and . . . allegations that he actually abused Theresa,” and 
concluded, “[t]here [was] no evidence in the record to substantiate any of these perceptions 
or allegations.” Wolfson, supra n. 17, at 34 n. 1.  
 20. Schiavo I, 780 So. 2d at 178. 
 21. Id. at 179. 
 22. Id. 
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trial judge did not give undue weight to this evidence and that the 
court made a proper surrogate decision rather than a best-
interests decision.”23 This evidence had nothing to do with 
whether Terri Schiavo was in a PVS. 

The court described the Schindlers’ final argument as being 
that the evidence considered by the trial court, “which was con-
flicting, was insufficient to support the trial court’s decision by 
clear and convincing evidence.”24 The court ruled, “We have re-
viewed that testimony and conclude that the trial court had suffi-
cient evidence to make this decision. The clear and convincing 
standard of proof, while very high, permits a decision in the face 
of inconsistent or conflicting evidence.”25 The appellate court then 
discussed Terri’s background, upbringing, and prior statements in 
determining that the trial court had not erred in deciding that she 
would have wished to refuse the PEG tube.26 The overall impres-
sion from Schiavo I is not of parents arguing that their daughter 
was a disabled person who should be protected, but rather is of 
parents who, while perhaps wishing their daughter were in a dif-
ferent condition, distrusted her husband and asserted that their 
daughter would in fact have wanted treatment to continue. 

That was early 2001.27 After the Florida Supreme Court de-
nied review of the case, Terri’s PEG tube was removed on April 
24, 2001.28 The Schindlers, however, had Terri’s PEG tube rein-
serted by filing emergency motions contesting the propriety of 
Michael Schiavo’s assertion of Terri’s wishes.29 The Second Dis-
trict Court noted that “the Schindlers have not seriously con-

  
 23. Schiavo I, 780 So. 2d at 179. 
 24. Id. 
 25. Id. 
 26. Id. at 180. The court described the question that faced the trial court as being 
whether Theresa Marie Schindler Schiavo, not after a few weeks in a coma, but after ten 
years in a persistent vegetative state that has robbed her of most of her cerebrum and all 
but the most instinctive of neurological functions, with no hope of a medical cure, but with 
sufficient money and strength of body to live indefinitely, would choose to continue the 
constant nursing care and the supporting tubes in hopes that a miracle would somehow 
recreate her missing brain tissue, or whether she would wish to permit a natural death 
process to take its course and for her family members and loved ones to be free to continue 
their lives. Id. 
 27. Id. at 176. 
 28. Schiavo II, 792 So. 2d at 555. 
 29. Id. at 556. 
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tested the fact that Mrs. Schiavo’s brain has suffered major, per-
manent damage.”30 It also noted that, at trial,  

A board-certified neurologist who had reviewed a CAT scan 
of Mrs. Schiavo’s brain and an EEG testified that most, if 
not all, of Mrs. Schiavo’s cerebral cortex—the portion of her 
brain that allows for human cognition and memory—is ei-
ther totally destroyed or damaged beyond repair. . . . Al-
though it is conceivable that extraordinary treatment might 
improve some of the motor functions of her brain stem or 
cerebellum, the Schindlers have presented no medical evi-
dence suggesting that any new treatment could restore to 
Mrs. Schiavo a level of function within the cerebral cortex 
that would allow her to understand her perceptions of sight 
and sound or to communicate or respond cognitively to those 
perceptions.31 

It was still true at this stage of the litigation, in mid-2001, that 
the case involved only the Schindlers and Michael Schiavo disput-
ing what Terri would have wanted.32 

B. Schiavo III33 

The year 2001, however, would prove to be a turning point. 
By late that year, the Schindlers had changed their arguments 
considerably. Through a motion for relief from judgment, the 
Schindlers first argued again that Michael Schiavo was untrust-
worthy and that Terri would not have chosen to have the PEG 
tube withdrawn.34 Second, however, they argued the following to 
the Second District Court of Appeal: 

Mrs. Schiavo’s medical condition in February 2000 was mis-
represented to the trial court and to this court throughout 
the[ ] proceedings. They claim[ed] that she [was] not in a 
persistent vegetative state. What [was] more important, 
they maintain[ed] that current accepted medical treatment 
exist[ed] to restore her ability to eat and speak. The initial 

  
 30. Id. at 560. 
 31. Id. (emphasis added). 
 32. Id. at 551. 
 33. 800 So. 2d 640. 
 34. Id. 
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trial focused on what Mrs. Schiavo would have decided given 
her current medical condition and not on whether any avail-
able medical treatment could improve her condition. The 
Schindlers argue[d] that in light of this new evidence of ad-
ditional medical procedures intended to improve her condi-
tion, Mrs. Schiavo would now elect to undergo new treat-
ment and would reverse the prior decision to withdraw life-
prolonging procedures.35 

For the first time on appeal, the Schindlers had articulated the 
argument that would generate a great deal of media attention 
over the coming years. 

While noting “skepticism” about the affidavit submitted indi-
cating that Terri might have shown some improvement, the court 
reminded the parties that the issue was “whether there was clear 
and convincing evidence to support the determination that Mrs. 
Schiavo would choose to withdraw the life-prolonging proce-
dures.”36 In that regard, the appellate court stated that the 
Schindlers’ motion indicated that there might exist “a new treat-
ment that could dramatically improve Mrs. Schiavo’s condition 
and allow her to have cognitive function to the level of speech,” 
which might affect what Terri would choose.37 The court deter-
mined that further evidence should be taken on that issue.38 It 
precisely described the process to undergo on remand, when the 
trial court was to hear evidence on the issue of whether “the ini-
tial judgment [authorizing the withdrawal of the PEG tube was] 
no longer equitable.”39 The court cautioned that, on remand, the 
Schindlers had to  

establish that new treatment offer[ed] sufficient promise of 
increased cognitive function in Mrs. Schiavo’s cerebral cor-
tex—significantly improving the quality of Mrs. Schiavo’s 
life—so that she herself would elect to undergo this treat-

  
 35. Id. at 643–644. 
 36. Id. at 644–645. 
 37. Id. at 645. The court here acknowledged that it might, in effect, have invited the 
Schindlers to make this argument by statements it made in Schiavo II. Id. In Schiavo II, 
the court had noted that the Schindlers had provided no evidence suggesting this sort of 
new treatment and that such evidence might merit a new hearing. Id. (citing Schiavo II, 
792 So. 2d at 560). 
 38. Id. 
 39. Id. 
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ment and would reverse the prior decision to withdraw life-
prolonging procedures.40  

Although the law had required Michael Schiavo to support the 
initial judgment authorizing withdrawal of the PEG tube by clear 
and convincing evidence, the Schindlers, on remand, only had to 
carry their burden by a preponderance of the evidence to succeed 
in having the judgment lifted.41 

C. Post-Schiavo III 

That remand order unleashed the floodgates. At the time of 
the Schiavo III opinion, in the autumn of 2001, those involved in 
the litigation numbered three: Michael Schiavo and Mr. and Mrs. 
Schindler.42 While only the attorneys for those parties partici-
pated in the hearing on remand in late 2002,43 amici curiae 
abounded by the time the appeal was decided in mid-2003.44 Tak-
ing part in the appeal that resulted in the Schiavo IV45 opinion 
  
 40. Id. 
 41. Id. 
 42. Id. at 640. 
 43. Schiavo v. Schindler, 2002 WL 31876088 at *1 (Fla. Cir. Ct. 6th Dist. Nov. 22, 
2002). 
 44. In re Schiavo, 851 So. 2d 182, 183 (Fla. 2d Dist. App. 2003) (“Schiavo IV”). 
 45. Id. at 183 (listing as amici curiae Professionals for Excellence in Health Care, Inc., 
the International Task Force on Euthanasia and Assisted Suicide, the American Catholic 
Lawyers Association, Not Dead Yet, the American Association of People with Disabilities, 
the Disability Rights Education and Defense Fund, the Half the Planet Foundation, the 
Hospice Patients’ Alliance, the National Council on Independent Living, the National 
Spinal Cord Injury Association, Self-Advocates Becoming Empowered, the World Associa-
tion of Persons With Disabilities, and the World Institute on Disability); see also Bill Cot-
terell, Judge Orders Schiavo Hearing, Tallahassee Democrat A1 (Feb. 23, 2005) (describ-
ing the efforts of Randall Terry, founder of vitalist group Operation Rescue and current 
head of the Society for Truth and Justice, to “urge[ ] . . . Gov. Jeb Bush and Florida legisla-
tors . . . to head off any court action removing Terri Schiavo’s life supports”); ADA Watch et 
al., Issues Surrounding Terri Schindler-Schiavo Are Disability Rights Issues, Say National 
Disability Organizations, http://www.ragged-edge-mag.com/schiavostatement.html (Oct. 
27, 2003) (describing various disability-rights groups’ joint efforts in support of Terri 
Schiavo). 

The terms “disability rights and other vitalist causes” and “disability rights and vital-
ist groups,” as used hereafter in this Essay, denote the disability-rights groups who have 
adopted vitalist positions and chosen to work in concert with pro-life groups in these cases. 
Not all disability-rights groups are vitalist. Andrew I. Batavia, Disability and Physician-
Assisted Suicide, 336 New Eng. J. Med. 1671 (1997). Certainly, disability-rights groups 
and pro-life groups generally find themselves on opposite sides of the political spectrum. 
See Adrienne Asch, Disability: Attitudes and Sociological Perspectives, in 2 Ency. Bioethics 
602, 606 (rev. ed. 1995). In the Schiavo cases, they united to form a powerful alliance. See 
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were the parties plus representatives of many special-interest 
groups, several of which focused on disability rights and other 
vitalist causes.46 

Moreover, not only had many outside groups become inter-
ested in the litigation, but the Schindlers themselves also had 
changed course in argument. As the Second District Court later 
noted, the issue with which the trial court actually dealt on re-
mand differed vastly from the issue the appellate court had an-
ticipated the hearing would involve when it remanded the case.47 
The appellate court noted that it had believed that the trial court 
would be considering “whether new treatment exists which offers 
such promise of increased cognitive function in Mrs. Schiavo’s 
cerebral cortex that she herself would elect to undergo this treat-
ment and would reverse the prior decision to withdraw life-
prolonging procedures.”48 On that issue, however, the Schindlers 
“presented little testimony.”49 Instead, the Schindlers contended 
that Terri was not in a PVS.50 The trial court ruled, and the ap-
pellate court affirmed, that the Schindlers had failed to prove by a 
preponderance of the evidence that the original trial court’s order, 
  
Jon Eisenberg, The Terri Schiavo Case: Following the Money, The Recorder (S.F.) (Mar. 4, 
2005) (detailing the pro-life funding sources of the Schindlers’ legal battles). 

This is not the first time disability-rights and other vitalist activists have become em-
broiled in end-of-life decisionmaking issues. See Carol J. Gill, Health Professionals, Dis-
ability, and Assisted Suicide: An Examination of Relevant Empirical Evidence and Reply to 
Batavia, 6 Psychol. Pub. Policy & L. 526, 540 (2000) (stating that “[f]rom the Elizabeth 
Bouvia . . . case in the mid-1980s to the recent Bill White . . . story, many disability-rights 
activists have protested society’s and the medical system’s willingness to let people with 
disabilities die before they have been offered adequate supports to live as they wish” (cita-
tions omitted)); William R. Macklin, Disability-Rights Activists Answer Right-to-Die Com-
ment with Protest; Members Fighting to Show They Aren’t a Drain on Society, Dallas Morn. 
News 4A (Sept. 26, 1999) (describing the disability rights efforts of Not Dead Yet, a grass-
roots group of disability-rights advocates). Concern about treatment of the disabled also 
surfaced in attempts to block the decision of family members of Sheila Pouliot, a forty-two-
year-old, mentally retarded woman with cerebral palsy, to refuse medically supplied nutri-
tion and hydration. Blouin v. Spitzer, 356 F.3d 348 (2d Cir. 2004); Alicia R. Ouellette, 
When Vitalism Is Dead Wrong: The Discrimination against and Torture of Incompetent 
Patients by Compulsory Life-Sustaining Treatment, 79 Ind. L.J. 1, 21, 42–43 (2004) (noting 
that “Sheila Pouliot was a victim of vitalism run amuck,” and describing “disability advo-
cates who argue vociferously that all ‘right-to-die’ cases hurt rather than help the disabled 
community”).  
 46. Schiavo IV, 851 So. 2d at 185. 
 47. Id. 
 48. Id.  
 49. Id. 
 50. Id. 
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authorizing removal of the PEG tube, was no longer equitable. 
Terri’s PEG tube was again removed. 

Thus, between Schiavo III and Schiavo IV, the vision of their 
daughter in which the Schindlers acquiesced transformed from 
that of a person lying in a PVS to that of a person in some other 
extreme state. Two of the five testifying physicians (the two cho-
sen by the Schindlers) opined that, based on observation of what 
appeared to be reactions to verbal or physical contact with her 
mother, Terri was not in fact in a PVS.51 The appellate court, 
however, affirmed the trial court’s opinion,52 in which the trial 
court judge had recounted the testimony presented by all five 
physicians and concluded that “the credible evidence overwhelm-
ingly support[ed] the view that Terri Schiavo remain[ed] in a per-
sistent vegetative state.”53 

This is the point at which gale-force winds built in the 
Schiavo storm. Video clips and still photographs purporting to 
show Terri’s reactions to stimuli appeared on the Terri Schindler-
Schiavo Foundation’s website.54 Newspapers, radio, and television 
outlets turned their focus on the case and ran stories.55 Support-
ers asked the Governor of Florida to intervene.56 Florida legisla-
tors received emails and telephone calls by the thousands.57 Pub-
lic perception was of a disabled person who needed care and was 

  
 51. Id. 
 52. Id. at 187. 
 53. In re Schiavo, 2002 WL 31817960 at **2–3 (commenting at page three that “[e]ven 
Dr. Maxfield [who was testifying for the Schindlers] acknowledge[d] that vegetative pa-
tients can track on occasion and that smiling can be a reflex”). 
 54. Terri Schindler-Schiavo Foundation, Multimedia Archive, http://www.terrisfight 
.org/multimedia (accessed Feb. 21, 2005). 
 55. See e.g. William R. Levesque, Judge Delays Removal of Schiavo’s Feeding Tube, St. 
Petersburg Times 3B (Dec. 14, 2002); Cary McMullen, A No-Win Situation in Matter of 
Schiavo, Lakeland Ledger (Lakeland, Fla.) D1 (Dec. 7, 2002); David Sommer, Schiavo’s 
Husband Files Request to Block Trial, Tampa Trib. Metro 7 (Feb. 14, 2002). 
 56. CBS News, Jeb Bush Intervenes in Coma Case, http://www.cbsnews.com/stories/ 
2003/08/27/health/main570303.shtml (Aug. 27, 2003). 
 57. Gary Schneeberger, Linked Together for Impact, http://www.family.org/cforum/ 
citizenmag/features/a0035297.cfm  (accessed Nov. 12, 2005) (stating that “legislators re-
ceived more than 100,000 e-mails and 50,000 phone calls that day from concerned citizens 
from coast to coast”); see also Leslie Clark & Phil Long, Bush Orders Feeding Tube to be 
Reinserted, Miami Herald 1A  (Oct. 22, 2003) (describing Gov. Bush’s intervention in rein-
serting Terri’s feeding tube). 
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being denied it—a person who simply could not stand up for her-
self to obtain the care she needed.58 

In response to the pressure, Florida Governor Jeb Bush, who 
had already called the Legislature into special session to address 
medical malpractice issues, asked the Legislature to consider the 
Schiavo matter; the result was “Terri’s Law,” a bill literally intro-
duced one day and passed into law the next.59 Examination of the 
discussion on the floor of the legislature about Terri’s Law reveals 
that the letters, emails, telephone calls, and media images caused 
at least some legislators to believe that the bill would protect a 
“brain-damaged individual” rather than an individual in a PVS.60 

Terri’s Law thus authorized Governor Bush to issue an executive 
order requiring reinsertion of the PEG tube and appointing a 
guardian ad litem to report back to him on Terri’s condition.61 
Later, in the next two regular sessions, a subsequent, less-famous 
result of the political pressure from Schiavo was the introduction 
in the Florida Legislature of a bill titled the “Starvation and De-
hydration of Persons With Disabilities Prevention Act.”62 

This public relations transformation of the Schiavo case from 
a matter involving a patient in an acknowledged PVS to one in-
volving a patient in a questionable state, which happened at 
about the time at which various disability-rights and other vital-
ist groups became involved, had two distinct effects. First, as will 
be explored below, it focused the Florida Legislature on the fact 
  
 58. Fla. H., Debate on Fla. H. Bill 35-E, Spec. Sess. E (Oct. 20, 2003) (audio recording 
on file with the Author) [hereinafter Fla. H. Sound Recording] (describing Terri as “a per-
son who just can’t say what she wants”). 
 59. 2003 Fla. Laws ch. 418, § 1 (held unconstitutional in Bush v. Schiavo, 885 So. 2d 
321, 337 (Fla. 2004), cert. denied, 125 S. Ct. 1086 (2005)); see Michael P. Allen, The Consti-
tution at the Threshold of Life and Death: A Suggested Approach to Accommodate an Inter-
est in Life and a Right to Die, 53 Am. U. L. Rev. 971, 1011 n. 146 (2004); Thomas C. Marks, 
Jr., Terri Schiavo and the Law, 67 Alb. L. Rev. 843, 844 (2004) (stating that the Florida 
Legislature acted with “virtually unprecedented speed”); Barbara A. Noah, Politicizing the 
End of Life: Lessons from the Schiavo Controversy, 59 U. Miami L. Rev. 201 (2004) (dis-
cussing the political aspects and impact of the Schiavo litigation). 
 60. Fla. H. Sound Recording, supra n. 58. While it is not incorrect to term an individ-
ual in a PVS a “brain-damaged individual,” use of that sort of language raises a different 
image than does use of the term PVS. Id.  
 61. Wolfson, supra n. 17, at 36. 
 62. Senate Bill 692 was introduced in 2004 in the Florida Senate but was later with-
drawn from committee consideration. Fla. Sen. 692, 2004 Reg. Sess. (Mar. 2, 2004). The 
same bill was re-submitted in the next legislative session, as House Bill 701. Fla. H. 701, 
2005 Reg. Sess. (Mar. 8, 2005). 
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that patients in PVSs sometimes appear to be functioning; pa-
tients in PVSs do not lie passively without opening their eyes or 
appearing to react. Second, the transformation provided a vehicle 
for opportunistic use by the disability-rights community, wrench-
ing away a private, sorrowful dispute for public exploitation in 
the name of a larger political purpose. 

Disability-rights and vitalist activists attempted to fit this 
case into a narrow category of cases (those involving minimally 
conscious patients)63 in which courts have been willing to impose 
heavy burdens of proof upon surrogate decision-makers attempt-
ing to refuse treatment on behalf of patients. Had an argument 
that Terri was minimally conscious been supported by the facts 
and proven before the trier of fact, then perhaps the Florida 
courts similarly could have been influenced to impose a more 
strict standard of decisionmaking than that which was employed. 
Instead, however, before and after the involvement of those activ-
ists, multiple factfinders consistently concluded not only that 
Terri was in a PVS, but also that she would have decided to re-
fuse medically supplied nutrition and hydration if capable of mak-
ing healthcare decisions in the condition in which she existed. As 
a consequence, the activists involved in Schiavo were forced to 
rely on the Legislature to accept the spectre of discrimination 
against a minimally conscious disabled person in a case not actu-
ally involving a minimally conscious person. 

II. LINGERING EFFECTS 

The Schiavo cases and related legislation thus illustrate a 
progression. The situation began as a relatively commonplace 
  
 63. See In re Wendland, 110 Cal. Rptr. 2d 412 (Cal. 2001) (holding that conservator 
failed to prove that a conscious patient who was severely disabled both mentally and 
physically wished to refuse life-sustaining treatment, or that it was in his best interest to 
end such treatment); In re Martin, 538 N.W.2d 399 (Mich. 1995) (holding that conservator 
failed to prove that an incompetent but conscious patient wanted to end life-sustaining 
treatment because of patient’s prior statements); cf. In re Conroy, 486 A.2d 1209 (N.J. 
1985) (holding that incompetent nursing home patient did not meet any of the tests for 
termination of life-sustaining treatment); In re Edna M.F., 563 N.W.2d 485 (Wis. 1997) 
(holding that it was not in the best interest of an incompetent ward afflicted with dementia 
to withdraw life-sustaining support without a statement clearly indicating ward’s desire to 
end treatment); see generally Meisel & Cerminara, supra n. 7, at §§ 4.08[B], 6.04[I][2][b] 
(noting the differential treatment courts afford patients with varying degrees of conscious-
ness). 
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end-of-life dispute between family members of a patient in a PVS 
who had not left written evidence of her wishes regarding con-
tinuation or withdrawal of life-sustaining treatment. Even those 
arguing that she should continue to receive nutrition and hydra-
tion through a PEG tube—her parents—proceeded from acquies-
cence in the judicial and medical conclusion that she was in a 
PVS. Over the next six years, however, that portrait of Terri 
Schiavo morphed into a portrait of a disabled person suffering 
discrimination because of her disability—an incapacitated person 
who was being put to death because of that status. The resulting 
images linger, and Floridians are likely to see several manifesta-
tions, both procedural and substantive, of the effects of that 
change in imagery in the law. Undeniably forceful, those images 
have caused the Florida Legislature to question some of the most 
fundamental principles of the law of end-of-life decisionmaking. 

A. Procedural Issues 

Two issues that may loom in the future are procedural points 
that drew the attention of the Florida Legislature during the de-
bates about Terri’s Law. These issues are procedural in the sense 
that they deal with questions of who should make decisions re-
garding withholding and withdrawal of life-sustaining treatment, 
not which standard for decisionmaking should be used or what 
factors should be considered when making such decisions. The 
first relates to the identity of the person who may serve as deci-
sion-maker when a patient has not designated a surrogate deci-
sion-maker. The second relates to the duties a court may assume 
in end-of-life cases. 

1. Identity of Proxy Decision-Makers 

One issue that the Schindlers raised throughout the proceed-
ings was whether Michael Schiavo should be disqualified from 
serving as Terri’s guardian, with the power to make decisions re-
garding withholding or withdrawal of life-sustaining treatment, 
because he, as her husband, would benefit financially when she 
passed away.64 During the Legislature’s discussions of Terri’s 
  
 64. Schiavo I, 780 So. 2d at 178; Pet. for Writ of Cert. at 5, Bush v. Schiavo, 125 S. Ct. 
1086 (2005) (available at 2004 WL 2790640). 
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Law, more than one legislator discussed whether Florida law 
should categorically prevent persons who might inherit from a 
patient upon that patient’s death from making decisions regard-
ing withholding or withdrawal of life-sustaining treatment.65 

Florida law does not, as a blanket matter, prevent persons 
who would inherit from serving either as judicially appointed 
guardians,66 patient-designated healthcare surrogate decision-
makers,67 proxies authorized by law to make healthcare decisions 
for incapacitated persons,68 or attorneys-in-fact designated to 
make healthcare decisions through durable powers of attorney.69 
Rather, if a financial conflict of interest is alleged and proven in a 
particular case, then an individual guardian, proxy, or surrogate 
decision-maker will be disqualified from serving.70 Indeed, that is 
usually the case in state statutory law, for “[c]onflicts of interest 
will almost always exist in decisionmaking about life-sustaining 
treatment.”71 Those persons most likely to “benefit” financially or 
otherwise from a person’s death in fact are also the persons most 
likely to know the patient well enough to know what that patient 
would have wanted with regard to administration, withholding, 
maintenance, or withdrawal of life-sustaining treatment.72 There-
fore, “the fact that a surrogate [decision-maker] may ultimately 
  
 65. Fla. H. Sound Recording, supra n. 58; see also Tallahassee Democrat, Operation 
Rescue Founder Lobbies for Intervention in Schiavo Case, http://www.tallahassee.com/mld/ 
democrat/news/breaking_news/10963513.htm (Feb. 22, 2005) (describing efforts to encour-
age legislators to consider another Schiavo-prompted categorical disqualification from 
guardianship status—cohabitation by a spouse with another person). 
 66. Fla. Stat. § 744.309 (providing for disqualification for conflict of interest only if a 
conflict of interest actually surfaces); Fla. Stat. § 744.312 (2004) (specifying as preferred 
guardians those who would fall into the categories of people who would inherit in the event 
of death, such as persons “related by blood or marriage to the ward”). 
 67. Fla. Stat. § 765.202 (2004). 
 68. Fla. Stat. § 765.401. 
 69. See generally Fla. Stat. § 709.08 (2004); cf. Fla. Stat. § 765.204(2) (recognizing that 
a healthcare decision-maker may be given attorney-in-fact status through a durable power 
of attorney specifically granting authority to make healthcare decisions even though Flor-
ida Statutes Chapter 765 includes a specific form for designation of a healthcare surrogate 
decision-maker).  
 70. See Fla. Stat. § 744.446 (2004) (providing for removal of guardian when prohibited 
conflicts of interest arise); Schiavo I, 780 So. 2d at 178 (recognizing that a surrogate’s 
decisionmaking ability could be questioned based on his or her likelihood of inheriting 
from the ward). 
 71. See Meisel & Cerminara, supra n. 7, § 3.24(C) at 3-96 (citing Cruzan v. Dir., Mo. 
Dept. of Health, 497 U.S. 261, 286 (1990)). 
 72. See generally Meisel & Cerminara, supra n. 7, § 3.24(C) (discussing the varying 
conflicts of interest that can arise with end-of-life situations). 
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inherit from the patient should not automatically compel the ap-
pointment of a guardian [ad litem].”73 

In Schiavo, in fact, both the courts and at least two guardians 
ad litem considered allegations that Michael Schiavo had a finan-
cial conflict of interest,74 but no court ever found that such a con-
flict of interest existed. Nonetheless, the spectres raised during 
the political battles over Terri’s Law blew through Florida’s capi-
tol with enough force to prompt legislators, unwisely, to consider 
categorically denying those who would be best informed the abil-
ity to make decisions in accordance with patients’ wishes. The 
lingering effects could cause the issue to resurface. 

2. The Browning “Court as Guardian” Procedure 

Florida, like most states, does not require that the courts ap-
prove decisions regarding withholding or withdrawal of life-
sustaining treatment before they are implemented. To require 
judicial scrutiny of all such private, sorrowful moments in peo-
ple’s lives would be both intrusive and unnecessary, as both Flor-
ida courts and other courts have ruled.75 Requiring such scrutiny, 
in fact, might well overwhelm the judicial system, given the 
“hundreds, if not thousands,” of critically ill patients dying each 
day in situations in which decisions must be made about the ne-
cessity for and propriety of life-sustaining treatment.76 Again like 
courts in most states, however, Florida courts have been careful 
to assure potential litigants that they are “always open to adjudi-
cate legitimate questions” regarding end-of-life decisionmaking.77 
The Florida Supreme Court has identified two ways such a case 
could reach a court: “First, the surrogate or proxy may choose to 

  
 73. Schiavo I, 780 So. 2d at 178. 
 74. Id. at 173. 
 75. E.g. In re Tavel, 661 A.2d 1061, 1068–1069 (Del. 1995); In re Browning, 568 So. 2d 
4, 15 (Fla. 1990) (stating that “we are loath to impose a cumbersome legal proceeding at 
such a delicate time in those many cases where the patient neither needs nor desires addi-
tional protection”); see generally Meisel & Cerminara, supra n. 7, §§ 3.18[E] at 3-73–3-74; 
3.19 at 3-75.  
 76. Meisel & Cerminara, supra n. 7, § 1.04 at 1–11 (citing the amicus curiae brief of 
the American Hospital Association in support of Petitioners at 3, Cruzan v. Dir., Mo. Dept. 
of Health, 497 U.S. 261 (1990) (available at 1989 WL 1128110)). 
 77. In re Browning, 568 So. 2d at 16. 
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present the question to the court for resolution. Second, interested 
parties may challenge the decision of the proxy or surrogate.”78 

In Schiavo I, contrary to the impression given in the media, it 
was not the case that Michael Schiavo’s decision that Terri’s PEG 
tube should be removed prompted the Schindlers to ask a court to 
stop its removal. Rather, because Michael Schiavo recognized that 
he and the Schindlers would disagree on whether to remove her 
PEG tube, he asked the trial court to serve as decision-maker on 
the issue of removal.79 In other words, he approached the court 
under the first option outlined by the Florida Supreme Court in 
Browning. He and the Schindlers both presented their evidence to 
the trial court, and that court, “essentially serv[ing] as the ward’s 
guardian,” determined that discontinuance of life support was 
appropriate because it was what Terri would have wanted.80 

This procedure may come under fire in the Florida Legisla-
ture given that Governor Bush focused heavily on it when arguing 
in favor of Terri’s Law. In his unsuccessful petition for writ of cer-
tiorari in the United States Supreme Court in the litigation over 
Terri’s Law, Governor Bush alleged, among other things, that this 
procedure created a “judicial conflict of interest.”81 Attempting to 
portray Terri’s Law as an attempt to remedy this and other con-
flicts of interest allegedly inherent in the Schiavo proceedings, 
the Governor pointed to Florida law on guardianship appoint-
ments, which provides that “[n]o judge shall act as guardian . . . 
except when he or she is related to the ward by blood . . . or has 
maintained a close relationship with the ward or the ward’s fam-
ily, and serves without compensation.”82 Attempting to draw an 
analogy, asserting a denial of due process and equal protection for 
incapacitated persons in Florida, the Governor maintained that a 
court could not “serve in the dual capacity of healthcare surrogate 
and judge.”83 After more than six years of litigation, including the 

  
 78. Id. 
 79. Schiavo I, 780 So. 2d at 178; see generally Meisel & Cerminara, supra n. 7, 
§ 3.23[B] at 3-90 (noting the possibility that the court could take the surrogate’s role). 
 80. Schiavo I, 780 So. 2d at 179. 
 81. Pet. for Writ of Cert. at 4, Bush v. Schiavo, 125 S. Ct. 1086 (2005) (available at 
2004 WL 2790640). 
 82. Fla. Stat. § 744.309(1)(b) (2004). 
 83. Pet. for Writ of Cert. at 16–17, Bush v. Schiavo, 125 S. Ct. 1086 (2005) (available 
at 2004 WL 2790640). 



File: Cerminara.351.GALLEY(j).doc Created on: 2/9/2006 2:13:00 PM Last Printed: 1/25/2008 2:11:00 PM 

2005] Tracking the Schiavo Storm 163 

appointment of three guardians ad litem, as well as multiple ap-
peals and petitions for review, however, it was difficult to argue 
that the proceedings failed to accord due process to anyone in-
volved, especially Terri Schiavo. 

Such an argument could resonate with the Florida Legisla-
ture, even though it has not resonated with the courts, due to the 
lingering power of the images of Terri Schiavo. With memories 
fresh from emails, phone calls, and video clips, and lacking a 
complete picture of the years of court cases and judicial factfind-
ing, legislators could yet attempt to build on concerns expressed 
during the debates on Terri’s Law about Browning’s option one, 
the “court as guardian” procedure.84 Once again, however, were 
this to occur, it would be an example of the power of images and 
the force behind their creation overwhelming common sense and 
sensible legal principles. 

The traditional power accorded to the courts in guardianship 
matters eliminates concerns that a court cannot act as surrogate. 
While the Governor cited, and the Florida Legislature may also 
focus upon, the statute providing that no judge shall be appointed 
a guardian,85 the existence of such a statute means absolutely 
nothing with respect to whether a court may engage in surrogate 
decisionmaking for a patient. Merely because the Legislature at 
one time86 recognized that it made no sense for a judge acting as 
guardian to submit required guardianship reports to him or her-
self as judge does not mean that a judge cannot sift through the 
evidence of a patient’s wishes and determine what the patient 
would have wanted in terms of end-of-life care. 

In fact, the latter is the procedure engaged in by judges who 
are approached through Browning’s option two—a procedure no 
one claims is faulty. Under Browning’s option two, when someone 
disagrees with a surrogate’s or proxy’s determination of what a 
patient would have wanted near the end of life, that party chal-
lenges the surrogate’s or proxy’s decision before a judge, who then 
must determine what the patient would have wanted.87 To do 
that, the judge engages in precisely the same decisionmaking 
  
 84. Fla. H. Sound Recording, supra n. 58. 
 85. Clark & Long, supra n. 57, at 1A. 
 86. Fla. Stat. § 744.309(1) has been part of the law since at least 1975. 
 87. In re Browning, 568 So. 2d at 16. 
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process, hearing precisely the same arguments, as under Brown-
ing’s option one. The difference is that one party has already 
taken a step (for example, by instructing a doctor to withdraw a 
PEG tube) that detracts from the goal of achieving what the pa-
tient would have wanted by ensuring that the other party not 
only disagrees, but also becomes angry because of the step that 
was taken. Browning’s option two simply represents a more con-
tentious way of commencing the same process as represented by 
Browning’s option one. Neither poses a conflict of interest for a 
court. 

Should the Legislature consider proposals to revise Chapter 
765 of the Florida Statutes either to require the appointment of 
guardians ad litem for all patients who are the subject of “option 
one” proceedings or to prohibit “option one” proceedings alto-
gether, the law of end-of-life decisionmaking in Florida would be 
set back by decades. The law would shift away from encouraging 
families, when disagreeing about a patient’s wishes, to achieve 
what the patient would have wanted by asking a neutral decision-
maker to decide. Instead, it would force such families, who are 
already facing gut-wrenching situations, to stake out contentious 
positions even more strongly than any of them may wish; these 
families should instead be focusing on what the patient would 
have wanted. 

B. Substantive Issues 

Additionally, the furor raised by Schiavo highlights three 
substantive issues that are quite likely to surface with increasing 
frequency in future legislative battles and judicial cases. Ques-
tions may arise regarding the substantive standard for decision-
making that should apply to incapacitated persons who have not 
left written evidence of their wishes with respect to treatment 
near the end of life. Additionally, the subjects of withholding or 
withdrawal of medically supplied nutrition and hydration in gen-
eral, and the withholding or withdrawal of life-sustaining treat-
ment of any kind from patients in PVSs, perennially have raised 
difficult issues and will continue to do so. 
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1. Decisionmaking Standards 

Schiavo highlights an interesting question that has surfaced 
periodically in the end-of-life decisionmaking literature for years. 
When a patient is incapacitated, his or her surrogate or proxy is 
charged with making healthcare decisions in accordance with cer-
tain decisionmaking standards. The most commonly utilized 
standard, and indeed the standard applicable in Florida to the 
vast majority of cases,88 is the substituted judgment standard. 
Decisionmaking in accordance with a substituted judgment stan-
dard requires the decision-maker to determine what the patient 
would have wanted to do had he or she considered the question at 
hand.89 Evidence of precisely what the patient would have 
wanted, in the form of written advance directives or oral state-
ments effectively constituting advance directives, is useful, but it 
is not required. A decision made pursuant to a substituted judg-
ment standard can be determined by asking what a patient would 
have wanted90 based on that patient’s values, beliefs, and atti-
tudes. 

When a patient is incapacitated, however, and has left no or 
virtually no evidence of precisely what he or she would have 
wanted, the question arises whether decision-makers are truly 
making decisions only in accordance with that patient’s presumed 
wishes.91 Norman Cantor has suggested that in these sorts of 
cases, decision-makers are actually determining a “constructive 
preference” for the patient—“imputing choices to a formerly com-
petent patient based on what the vast majority of competent per-
sons would want done for themselves in the circumstances at 
hand.”92 Indeed, there is evidence that although only a small 
  
 88. Id. at 15. 
 89. In re K.I., 735 A.2d 448, 455 (D.C. 1999); In re Browning, 568 So. 2d at 15; 
Meisel & Cerminara, supra n. 7, § 4.02[A] at 4-11. The substituted judgment standard 
thus stands in contrast to the subjective standard, which requires that a patient “actually 
have made the decision in question,” In re Browning, 568 So. 2d at 15, and the best inter-
ests standard, which generally constitutes a benefit/burden determination in which the 
patient’s wishes may play some role. Meisel & Cerminara, supra n. 7, at § 4.07[D]. 
 90. See Fla. Stat. § 765.205(1)(b); Fla. Stat. § 765.401(1)(h) (outlining a surrogate’s 
charge). 
 91. Meisel & Cerminara, supra n. 7, § 4.03 at 4-17. 
 92. Norman L. Cantor, The Relation between Autonomy-Based Rights and Profoundly 
Mentally Disabled Persons, 13 Annals Health L. 37, 40 (2004) (citing Norman L. Cantor, 
Discarding Substituted Judgment and Best Interests: Toward a Constructive Preference 
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number of people execute advance directives,93 a significant per-
centage of people believe it would be intolerable to exist in a non-
communicative state or a state in which they manifest little or no 
control over their surroundings or recognition or enjoyment of 
loved ones.94 Applying a constructive preference, one could deter-
mine that, even if it is difficult to ascertain the wishes of a par-
ticular patient, it is likely true that the patient’s beliefs will mir-
ror the majority’s on the subject of withholding or withdrawal of 
life-sustaining treatment, at least as long as what is known gen-
erally about the patient’s values, beliefs, and attitudes would sup-
port that conclusion. 

In Schiavo I, the court discussed some evidence that was in-
troduced at trial about the beliefs of the majority of persons re-
garding Ms. Schiavo’s state. The Schindlers contended that it was 
error for the trial court to hear evidence about social science sur-
veys indicating that “most people, even those who favor initial 
life-supporting medical treatment, indicate that they would not 
wish this treatment to continue indefinitely once their medical 
condition presented no reasonable basis for a cure.”95 The appel-
late court stated that it doubted that such testimony “provided 
much in the way of relevant evidence” in a substituted judgment 
case.96 The court also ruled that, although the evidence might 
have tempted the trial court to make a best-interests decision 
rather than a decision based on the patient’s wishes,97 the appel-
  
Standard for Dying, Previously Competent Patients without Advance Instructions, 48 Rut-
gers L. Rev. 1193, 1241–1267 (1996)); see also Norman L. Cantor, Twenty-Five Years after 
Quinlan: A Review of the Jurisprudence of Death and Dying, 29 J.L. Med. & Ethics 182, 
192–193 (2001) (discussing the “constructive preference” surrogate decisionmaking stan-
dard); Allen E. Buchanan, The Limits of Proxy Decisionmaking for Incompetents, 29 UCLA 
L. Rev. 386, 407–408 (1981) (arguing that in substituted judgment cases, the court should 
act in the incompetent’s best interests). 
 93. Cruzan v. Dir., Mo. Dept. of Health, 497 U.S. 261, 323 n. 2 (1990) (Brennan, J., 
dissenting). 
 94. See e.g. Robert A. Pearlman et al., Insights Pertaining to Patient Assessments of 
States Worse than Death, 4 J. Clinical Ethics 33 (1993); AARP, AARP N.C. End of Life 
Care Survey, http://research.aarp.org/health/nc _eol.htm (accessed Feb. 19, 2005) (citing 
studies revealing that the majority of respondents feel total dependency on others or a 
completely noncommunicative state would be worse than death itself). 
 95. Schiavo I, 780 So. 2d at 179. 
 96. Id. 
 97. Cf. John D. Arras, Beyond Cruzan: Individual Rights, Family Autonomy and the 
Persistent Vegetative State, in Contemporary Issues in Bioethics (Tom L. Beauchamp & 
LeRoy Walters eds., 4th ed., Wadsworth Publg. 1994).  
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late court was satisfied from reviewing the record that the trial 
court had appropriately made a substituted judgment determina-
tion—a “proper surrogate decision”—in Schiavo.98 

The concept of constructive preference is not unique to aca-
demic literature. Since the beginning of litigation over end-of-life 
decisionmaking, some courts have included in their substituted 
judgment determinations information about what most people 
would want to have done in the situation at hand.99 The substitu-
tion of judgment for an incapacitated person often involves con-
sideration of all sorts of information about factors other than the 
patient’s statements about his or her wishes.100 Indeed, it must, 
for most people shy away from talking about their wishes, just as 
they shy away from executing written advance directives.101 
Given all this, considering information about what the majority of 
citizens would want in a similar situation does not necessarily 
detract from the ultimate inquiry and may, in fact, advance it. 

Schiavo has obliquely raised the issue of whether decision-
makers should be able to use constructive preferences as part of 
their substituted judgment determinations in deciding whether to 
authorize withholding or withdrawal of life-sustaining treatment. 
Absent legislative change, in Florida, decision-makers must use 
the substituted judgment standard if evidence of a patient’s 
wishes is available, rather than discarding it entirely for a con-
structive preference standard.102 Judicially, however, evidence 
  
 98. Schiavo I, 780 So. 2d at 179. 
 99. E.g. Superintendent of Belchertown St. Sch. v. Saikewicz, 370 N.E.2d 417, 429, 431 
(Mass. 1977). 
 100. Meisel & Cerminara, supra n. 7, at 4–25 (listing a wide variety of factors courts 
and legislatures in various states have approved for consideration in making substituted 
judgment decisions). 
 101. Carol Krohm & Scott Summers, Advance Health Care Directives: A Handbook for 
Professionals 52–53 (ABA 2002). 
 102. See Fla. Stat. §§ 765.105(1), 765.205(1)(b), 765.401(2) (collectively providing that if 
a patient has left a written advance directive, the surrogate or proxy must abide by that 
patient’s “known desires or the provisions of this chapter,” which includes deciding what 
the surrogate “believes the principal would have [done] under the circumstances if the 
principal [was] capable”; if a patient has not left a written advance directive, the proxy 
must make decisions “the proxy reasonably believes the patient would have made under 
the circumstances” or, “[i]f there is no indication of what the patient would have chosen,” 
the surrogate must act in the “patient’s best interest”); but cf. Rebecca Dresser, Schiavo: A 
Hard Case Makes Questionable Law, 34 Hastings Ctr. Rpt. 8, 9 (May–June 2004) (discuss-
ing cases like Schiavo and concluding that “ethicists and policymakers must develop an 
enriched approach to evaluating the patient’s interests, one that improves on the relatively 

 



File: Cerminara.351.GALLEY(j).doc Created on:  2/9/2006 2:13:00 PM Last Printed: 1/25/2008 2:11:00 PM 

168 Stetson Law Review [Vol. 35 

regarding the majority’s preferences can be and ought to be con-
sidered as part of the decisionmaking process when determining 
what a patient’s wishes would have been. The Florida Supreme 
Court did not rule on the issue in Schiavo, and it could resurface, 
especially as the Legislature recalls being buffeted by the force of 
the disability-rights and vitalist movements and remembers the 
images of Terri Schiavo. 

2. Medically Supplied Nutrition and Hydration 

Withholding or withdrawal of medically supplied nutrition 
and hydration always has been a sensitive issue. The only United 
States Supreme Court case addressing a withholding and with-
drawal of treatment issue involved requested withdrawal of medi-
cally supplied nutrition and hydration.103 As of the beginning of 
2005, courts and state attorneys general had issued more than 
sixty reported opinions concerning withholding or withdrawal of 
medically supplied nutrition and hydration.104 The issue is more 
difficult than issues regarding other forms of medical treatment 
because a person suggesting to family members that withdrawal 
of medically supplied nutrition and hydration is appropriate may 
sound as if he or she is saying, “Don’t feed this person or give her 
water.” 

At least in the minds of some people of Roman Catholic faith, 
the issue of withholding or withdrawal of medically supplied nu-
trition and hydration has become stickier during the past year 
than it may have been previously. There always has been some 
level of discomfort with withholding or withdrawal of medically 
supplied nutrition and hydration among some Roman Catho-
lics.105 Until a 2004 statement by Pope John Paul II, however, it 
had been clear that the Church’s position was that it was appro-

  
unsophisticated best interest standard that exists today”). 
 103. Cruzan, 497 U.S. at 261. 
 104. Meisel & Cerminara, supra n. 7, at § 6.03[G] tbl. 6-2 (providing a state-by-state list 
of medically supplied nutrition and hydration cases and attorney general opinions). 
 105. E.g. Bishop James T. McHugh, Catholic Culture, Death and Dying Issues, 
http://www.catholicculture.org/docs/doc_view.cfm?recnum=305 (Mar. 11, 1991) (advocating 
for providing PVS patients with artificial nutrition and hydration except in limited cir-
cumstances); see generally Krohm & Summers, supra n. 101, at 120–129 (describing the 
views of many religions on advance directives and withholding or withdrawal of life-
sustaining treatment). 
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priate to determine on a case-by-case basis, based on a burden-
benefit analysis, whether to require administration of medically 
supplied nutrition and hydration to a patient.106 In other words, 
medically supplied nutrition and hydration, under the Roman 
Catholic tradition, constituted the sort of treatment that could be 
withheld or withdrawn under much the same analysis as other 
life-sustaining medical treatments. In 2004, however, addressing 
the International Congress on “Life-Sustaining Treatments and 
Vegetative State: Scientific Advances and Ethical Dilemmas,” 
Pope John Paul II stated that “the administration of water and 
food, even when provided by artificial means, always represents a 
natural means of preserving life, not a medical act’’ and ‘‘should 
be considered, in principle, ordinary and proportionate, and as 
such morally obligatory.”107 

Rather than immediately constituting a change of policy, at 
least in the United States, the Pope’s statement has caused 
Catholic healthcare institutions and commentators to re-examine, 
but not necessarily to change, their positions. The Pope’s state-
ment does not constitute policy in and of itself; the United States 
Conference of Catholic Bishops must offer further guidance before 
Roman Catholic institutional policies in the United States must 
change.108 The Conference is studying the statement and deter-
mining whether it mandates any change from the previously 
stated official Roman Catholic position regarding medically sup-
  
 106. Mark Repenshek & John Paul Slosar, Medically Assisted Nutrition and Hydration: 
A Contribution to the Dialogue, 34 Hastings Ctr. Rpt. 13, 15 (Nov. 2004). 
 107. Pope John Paul II, Address of John Paul II to the Participants in the International  
Congress on “Life-Sustaining Treatments and Vegetative State: Scientific Advances and 
Ethical Dilemmas,” http://www.vatican.va/holy_father/john_paul_ii/speeches/2004/march/        
documents/hf_jp-ii_spe_20040320_congress-fiamc_en.html (Mar. 20, 2004) (emphasis omit-
ted); see generally Papal Address to the International Congress on “Life-Sustaining Treat-
ments and Vegetative State: Scientific Advances and Ethical Dilemmas,” in BioLaw Update 
U:72 (LexisNexis Academic & Lib. Solutions Apr. 2004) [hereinafter Papal Address]. 
 108. See Catholic Health Assn. of the U.S., News Releases, Statement on the Papal 
Allocution on Persistent Vegetative State, http://www.chausa.org/newsrel/r040401a.asp 
(Apr. 1, 2004) (assuming that existing guidelines will remain in effect until the signifi-
cance and implications of the allocution have been examined); Papal Address, supra 
n. 107, at U:76; Repenshek & Slosar, supra n. 106, at 16 (noting that interpretation of the 
allocution by Catholic bishops will ultimately determine its impact); Thomas A. Shan-
non & James J. Walter, National Catholic Reporter, Artificial Nutrition, Hydration: As-
sessing Papal Statement, http://natcath.org/NCR_Online/archives2/2004b/041604/041604i 
.php (Apr. 16, 2004) (expressing concern that the allocution is at odds with existing Catho-
lic tradition and leaves many questions unanswered). 
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plied nutrition and hydration, which would permit withdrawal or 
withholding when the burdens of the treatment outweigh the 
benefits for patients and their families. Some have speculated 
that the Pope’s statement was intended to address the Schiavo 
case,109 but it remains unclear whether the Pope’s statement will 
in fact cause a change in the way the American Church or Ameri-
can Catholic institutions view instances of desired withholding or 
withdrawal of medically supplied nutrition and hydration in cases 
involving patients in PVSs. 

Regardless of that ambiguity, the Pope’s statement ensures 
that withholding or withdrawal of medically supplied nutrition 
and hydration will remain a hot topic in the realm of end-of-life 
decisionmaking. Individual religious Roman Catholics are free to 
consider the Pope’s statement as instructive even if it is not bind-
ing on Roman Catholic institutions or the American Church. Re-
ligiously motivated voters are an important part of politicians’ 
constituencies, as demonstrated by the results of the 2004 presi-
dential election. Many voters, religiously motivated or not, con-
tact their legislators on issues that are important to them, as 
many did in the Schiavo case, and the Pope’s statement will cause 
many religiously motivated voters to believe the issue is impor-
tant. If a legislature is already uneasy about withholding or with-
drawal of medically supplied nutrition and hydration, as was the 
Florida Legislature when it heard about the Schiavo matter,110 
constituent vocalization indeed could trigger special legislative 
treatment. 

Some statutes in other states support this conclusion, as does 
the introduction of the Starvation and Dehydration of Persons 
with Disabilities Prevention Act111 in the Florida Legislature in 
the aftermath of its passage of Terri’s Law. At one time, many 
advance directive statutes prohibited the forgoing of medically 
supplied nutrition and hydration pursuant to statutory advance 
  
 109. Papal Address, supra n. 107, at U:77–78; see generally Fla. Catholic Conf., Florida 
Bishops Urge Safer Course for Terri Schiavo, http://www.flacathconf.org/Publications/ 
BishopsStatements/Bpst2000/TerriSchiavo.htm (Aug. 27, 2003) (stating that the removal 
of Schiavo’s feeding tube out of a belief that her life was without value or that removal 
would be in her best interests would violate the Church’s teachings). 
 110. Fla. Sen. R. & Calendar Comm. Spec. Sess. E (Oct. 21, 2003) (audio recording on 
file with the Author) (Sen. Webster’s remarks at 8:15:25–8:16:00 and 8:45:50–8:50:20). 
 111. Fla. Sen. 692, 2004 Reg. Sess.; see also Fla. H. 701, 2005 Reg. Sess. (proposing 
similar legislation in 2005). 
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directives. Since then, however, the United States Supreme Court 
has specifically held that medically supplied nutrition and hydra-
tion constitutes a form of medical treatment,112 and most state 
statutes now permit its withholding or withdrawal.113 Some 
states, however, impose special requirements before medically 
supplied nutrition and hydration can be withheld or withdrawn in 
accordance with written advance directives. For example, in a 
handful of states, when a written advance directive is involved, 
“nutrition and hydration may be withheld only if the principal 
has specifically refused them, or the principal’s wishes regarding 
them are reasonably known or can . . . be ascertained” with rea-
sonable diligence.114 Such statutes govern only a small percentage 
of actual instances of withholding and withdrawal,115 but they 
serve to illustrate the point that the emotional baggage accompa-
nying the withholding or withdrawal of medically supplied nutri-
tion and hydration sometimes causes it to be viewed differently 
from other forms of life-sustaining treatment. 

The proposed Starvation and Dehydration of Persons with 
Disabilities Prevention Act (through its very name) clearly played 
on the emotions surrounding the withholding or withdrawal of 
medically supplied nutrition and hydration. The title of the pro-
posed act was designed to arouse emotions and create an image of 
a healthy person wasting away in a condition that many people 

  
 112. Cruzan, 497 U.S. at 288 (O’Connor, J., concurring). 
 113. E.g. Cal. Civ. Code Ann. (West Supp. 1990); D.C. Code § 21-2205 (1989); Idaho 
Code § 39-4505 (Supp. 1989); Kan. Stat. Ann. § 58-625 (Supp. 1989); Nev. Rev. Stat. 
§ 449.800 (Supp. 1989). 
 114. Meisel & Cerminara, supra n. 7, at § 7.07[B] (citing statutes) (footnote omitted). 
Even these do not, however, go so far as to require a written advance directive in order for 
a surrogate or proxy to refuse medically supplied nutrition and hydration on behalf of an 
incapacitated patient. For a discussion of the constitutional status of such a statute, see 
Allen, supra n. 59, at 1016. 
 115. Compare Cruzan, 497 U.S. at 289–290 (O’Connor, J., concurring) (noting that few 
patients leave express guidance regarding their wishes) with Floyd Angus & Robert Bura-
koff, The Percutaneous Endoscopic Gastrostomy Tube: Medical and Ethical Issues in 
Placement, 98 Am. J. Gastroenterology 272, 272 (2003) (noting that seventy percent of 
deaths in hospital and healthcare facilities “are preceded by a decision to stop or withhold 
some form of care”); see generally Angela Fagerlin & Carl E. Schneider, Enough: The Fail-
ure of the Living Will, 34 Hastings Ctr. Rpt. 30, 32 (Mar.–Apr. 2004) (noting that “[p]eople 
widely say they want a living will. . . . Despite this, and despite decades of urging, most 
Americans lack them.”); Krohm & Summers, supra n. 101, at 46–47 (citing studies of how 
few people have written directives, despite a widespread preference for withholding medi-
cal treatment in various circumstances). 
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associate with great pain,116 although research indicates that in 
fact unmanageable suffering is not involved and “lack of hydra-
tion and nutrition . . . may even have an analgesic effect.”117 
Moreover, even though, as a technical matter, a body deprived of 
artificial nutrition and hydration eventually will cease function-
ing because of lack of fuel, or more certainly lack of fluids, it is not 
the discontinuation of the medical procedure that causes the ces-
sation of functioning.118 Instead, it is the condition of the patient 
that makes it impossible for that patient to receive nutrition or 
hydration through any means other than a medical procedure 
involving bodily invasion.119 Refraining from using highly techni-
cal medical procedures to take over when the body itself cannot 
perform functions on its own is the entire gist of the right to re-
fuse treatment. It is the same as turning off a respirator when the 
body cannot breathe on its own; it constitutes removal of a me-
chanical way of taking over for a bodily function the body can no 
longer perform on its own. 

More crucially, the proposed Starvation and Dehydration of 
Persons with Disabilities Prevention Act, most recently before the 
Florida Legislature as House Bill 701 (H. 701), would prevent the 
vast majority of Floridians from exercising their constitutional 
rights. H. 701 would establish an entire new section of Chapter 
765 of the Florida Statutes,120 distinguishing medically supplied 
nutrition and hydration from all other types of medical treatment 
  
 116. Fla. H. Sound Recording, supra n. 58 (describing “pictures of patient dying of lack 
of nutrition and hydration”). 
 117. James L. Bernat et al., Patient Refusal of Hydration and Nutrition, 153 Archives of 
Internal Med. 2723, 2725–2726 (1993); accord Swedish Covenant Hosp., Nutrition and 
Hydration, Questions Frequently Asked about Medical Nutrition and Hydration (When 
Patients Can’t Eat or Drink), http://www.schosp.org/medical/sstlist.asp?st=2083&sst=245 
&c=86754 (accessed Feb. 21, 2005) (explaining that dehydration may produce hormones 
that “prevent pain and produce pleasant feelings”).  
 118. Bernat et al., supra n. 117, at 2725–2726.  
 119. See Cruzan, 497 U.S. at 288–289 (O’Connor, J., concurring) (noting that all feeding 
tubes involve bodily invasion); In re Tavel, 661 A.2d 1061, 1069 (Del. 1995) (stating that 
“[t]he majority of jurisdictions have held that removal of an artificial feeding tube is not a 
‘death producing agent’”); In re Browning, 568 So. 2d at 11–12 (finding “no significant legal 
distinction” between respirators and feeding tubes); Orentlicher & Callahan, supra n. 18, 
at 390–391 (detailing, as a factual matter, bodily invasion of PEG, both through the initial 
procedure and through the continuing presence of the tube protruding through the stom-
ach walls).  
 120. Entitled “Health Care Advance Directives,” this Chapter addresses advance direc-
tives and other end-of-life decisionmaking issues. 
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and making it practically impossible for a patient to refuse medi-
cally supplied nutrition and hydration.121 It would establish a pre-
sumption against the refusal of medically supplied nutrition and 
hydration122 contrary to established case law in both the Florida 
and the United States Supreme Courts that medically supplied 
nutrition and hydration does not stand in a class by itself, but 
rather is a form of medical treatment constituting exactly the sort 
of invasive procedure that all persons in this country, under both 
the common law and the state and federal constitutions, may re-
fuse.123  

Moreover, in addition to establishing a presumption that in-
fringes upon patients’ constitutional rights in the first instance, 
H. 701 would permit that presumption to be overridden only in 
the most unlikely of circumstances. It would permit withholding 
or withdrawal of nutrition and hydration in only three in-
stances,124 which, even collectively, could apply to such a small 
  
 121. Fla. H. 701.  
 122. Id.  
 123. See e.g. Cruzan, 497 U.S. at 288–289 (O’Connor, J., concurring) (stating that the 
right to refuse medical treatment, including artificial hydration and nutrition, is undoubt-
edly protected by the Fourteenth Amendment); In re Browning, 568 So. 2d at 11 n. 6 (not-
ing that a patient’s right to refuse treatment is not based on the nature of the treatment 
refused).  
 124. First, H. 701 would not apply the presumption that medically supplied nutrition 
and hydration must be provided to incompetent persons when “[i]n reasonable medical 
judgment[,] (a) [t]he provision of nutrition or hydration is not medically possible; (b) [t]he 
provision of nutrition or hydration would hasten death; or (c) [t]he medical condition of the 
incompetent person is such that provision of nutrition or hydration would not contribute to 
sustaining the incompetent person’s life or provide comfort to the incompetent person.” 
Fla. H. 701, 2005 Sess. § 765.604(1) (Mar. 8, 2005). The number of instances in which this 
exception would apply to safeguard a patient’s constitutional right to be free of invasive 
medical procedures would be vanishingly small, especially considering subsection (c). 

Second, H. 701 would not require administration of medically supplied nutrition and 
hydration to incompetent persons who have executed written advance directives “specifi-
cally authoriz[ing] the withholding or withdrawal of nutrition or hydration, to the extent 
that the authorization applies.” Id. at § 765.604(2). The last phrase is unclear, so one won-
ders what, if anything, that phrase adds to the meaning of the bill. More important, how-
ever, was the unrealistic expectation that many patients would have executed advance 
directives. In the late 1980s and early 1990s, estimates of the percentage of the population 
that had executed advance directives varied between about nine percent and about twenty 
percent. Cruzan, 297 U.S. at 289–290 (O’Connor, J., concurring); 297 U.S. at 323 (Bren-
nan, J., dissenting). Despite the passage of the Patient Self-Determination Act in 1990 and 
the implementation of advance directive statutes in every state in the Union, there is no 
indication that the number of patients executing advance directives has increased in any 
appreciable degree. See Kathy L. Cerminara, Eliciting Patient Preferences in Today’s 
Health Care System, 4 J. Psychol. Pub. Policy & L. 688, 690 (1998) (noting that studies 
reveal only a slight increase in advance directives among seriously ill persons following 
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number of cases that the statute essentially would have estab-
lished an irrebuttable presumption against the refusal of medi-
cally supplied nutrition and hydration. 

The imagery accompanying the Schiavo cases and the 
strength of the forces propelling them combine powerfully with 
the emotional resonance of the nutrition and hydration issue. At 
the time of the passage of Terri’s Law, the Florida House and 
Senate floors were filled with legislators referring to “starvation” 
and to the common misconception that withdrawal of medically 
supplied nutrition and hydration causes pain or suffering. Medi-
cally supplied nutrition and hydration has always engendered 

  
passage of the Act). Moreover, not only is requiring execution of advance directives imprac-
ticable because so many people shy away from executing them, but it is also unfair to the 
most underprivileged segment of society. For the upper-class or higher middle-class per-
son, failure to execute an advance directive is likely due to a general reluctance to deal 
with and to discuss death. Persons in those socio-economic classes, and with the amount of 
education usually enjoyed by those classes, likely have read about advance directives and 
their importance. They also likely have attorneys, and even may have engaged in some 
level of estate planning. In contrast, persons in lower socio-economic classes or with lesser 
amounts of education may not have attorneys, and they may or may not have read or 
heard about advance directives. If they have attorneys, it is not likely they are engaging in 
estate planning or other contemplation of what will happen near the end of their lives with 
those attorneys. While it is true that one need not have an attorney to execute an advance 
directive, if a person is aware of what advance directives are, he or she still does not neces-
sarily understand how to go about preparing one or have access to the forms or to com-
puters from which to print out the forms. See generally Allen, supra n. 59, at 1016. To 
require execution of an advance directive to authorize withholding or withdrawal of inva-
sively supplied artificial nutrition and hydration in the cases of such persons unfairly 
impacts them based upon socio-economic reasons that should not matter in the realm of 
medical decisionmaking. Krohm & Summers, supra n. 101, at 56–59. 

Finally, House Bill 701 would exempt from the presumption of administration of 
medically supplied nutrition and hydration persons who, as shown by clear and convincing 
evidence, “when competent, gave express and informed consent to withdrawing or with-
holding nutrition or hydration in the applicable circumstances.” Fla. H. 701, 2005 Sess. 
§ 765.604(3) (Mar. 8, 2005). On the surface, this might seem like a reiteration of current 
caselaw providing that patients’ wishes be demonstrated by clear and convincing evidence. 
If that indeed had been the point of this provision, then proposed Section 765.604(3) of the 
Florida Statutes would have been unremarkable. In reality, however, because of the 
cramped definition provided for “express and informed consent” under proposed Section 
765.602(1), this exception from the presumption would in fact have applied to no one. The 
definition of “express and informed consent” would have required that the patient, at the 
time of making the decision, have a “general understanding” of “[t]he proposed treatment 
or procedure for which consent is sought,” “[t]he medical condition of the person for whom 
consent for the proposed treatment or procedure is sought,” “[a]ny medically acceptable 
alternative treatment or procedure,” and “[t]he substantial risks and hazards inherent if 
the proposed treatment or procedure is carried out and if the proposed treatment or proce-
dure is not carried out.” No one can know all these things in advance. Meisel & Cerminara, 
supra n. 7, at 7–22. 
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more emotional responses than other life-sustaining medical 
treatments; legislative efforts to distinguish between it and all 
the other life-sustaining medical treatments will continue to cloud 
the horizon. 

3. Patients in PVSs 

Terri Schiavo was in a PVS.125 So was Nancy Cruzan.126 So 
was Karen Ann Quinlan.127 So were the patients about whom 
most of the reported end-of-life decisionmaking appellate cases in 
the United States have been litigated.128 Patients in PVSs, like 
patients receiving medically supplied nutrition and hydration 
(and often they are the same), present emotionally difficult cases. 

These cases are difficult because, as noted by the Schiavo 
courts,129 patients in PVSs do not always look as if they lack cog-
nitive function. They do not necessarily appear to the casual ob-
server to lack cognitive function, and they certainly do not appear 
that way to loving family members who wish that those patients 
were in better health than they are. The Florida Legislature was 
shocked to learn that a patient in a PVS occasionally can appear 
awake and can even seem to react to certain stimuli.130 It may not 
be a far stretch to imagine that the Florida Legislature may, in 
the aftermath of Schiavo, revisit the statutory definition describ-
ing patients in PVSs or, most dangerously, debate whether to 
permit persons to refuse treatment when in PVSs.  
  
 125. Schiavo I, 780 So. 2d at 179.  
 126. Cruzan, 497 U.S. at 261. 
 127. In re Quinlan, 355 A.2d 647, 654 (N.J. 1976), cert. denied sub nom. Garger v. N.J., 
429 U.S. 922 (1976). 
 128. E.g. Rasmussen v. Fleming, 741 P.2d 674 (Ariz. 1987); In re Tavel, 661 A.2d at 
1061; In re P.V.W., 424 So. 2d 1015 (La. 1982). 
 129. Schiavo IV, 851 So. 2d at 186; Schiavo I, 780 So. 2d at 177; In re Schiavo, 2002 WL 
31817960 at **2–3 (Fla. Cir. Ct. 6th Dist. 2002); see generally Dorothy J. McNoble, The 
Cruzan Decision—A Surgeon’s Perspective, 20 Memphis St. U. L. Rev. 569, 569 n. 3 (1990) 
(quoting American Academy of Neurology definition of PVS).  
 130. Fla. H. Spec. Sess. E at 2:57; Fla. H. Sound Recording, supra n. 58 (stating that 
“this was not a PVS in terms of what we meant” at the time of a statutory revision in 
1999). It bears noting, however, that the term “persistent vegetative state” was not added 
to Chapter 765 in 1999 but had already been part of the law. The 1999 amendments to 
Florida Statutes Chapter 765 merely moved the definition of “persistent vegetative state” 
from their position within the definition of “terminal illness” into a separate subsection of 
the definitions section of Chapter 765. 1999 Fla. Laws ch. 331, § 1. By definition, a PVS is 
not a “terminal illness.” See McNoble, supra n. 129, at 569 n. 3 (quoting American Acad-
emy of Neurology in defining PVS patients as “not ‘terminally ill’”). 
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Doing so would be unwise for a number of reasons. First, and 
most important, doing so would be unconstitutional under Brown-
ing, in which the Florida Supreme Court held that a person in a 
PVS has a constitutional right to the withdrawal of medically 
supplied nutrition and hydration.131 It also would be unfortunate 
because PVS patients are cognitively unaware.132 They have no 
higher brain function even though they moan, appear to react, 
and display other confusing indications.133 They lack the aware-
ness that most of us want right up until the time that we die. 
Most people do not want to exist in PVSs.134 The law must permit 
them to refuse treatment, especially invasive treatment such as 
surgically implanted sources of artificial nutrition and hydration. 

III. CONCLUSION 

The waves kicked up by the Schiavo storm will ebb and flow 
long after the gavel has struck for the final time in the courtroom. 
Images of Terri Schiavo as she was portrayed after the above-
described transformation in litigation strategy will overshadow 
end-of-life decisionmaking in Florida for years. The Schiavo cases 
may increase the pressure on the Legislature and the courts to 
change laws currently on the books about guardianship qualifica-
tions, judicial procedures, decisionmaking standards, medically 
supplied nutrition and hydration, or patients in PVSs. While be-
ing buffeted by the forces behind the Schiavo cases, the Legisla-
ture and the courts must be careful not to destroy citizens’ rights 
of self-determination and liberty interests. 

Practical effects accompany such potential legal effects. Po-
litically, one must contemplate what Terri’s Law did to citizens’ 
feelings about the legislative process. The forces propelling 
Schiavo have capitalized on this opportunity to demonstrate that 
legislators and governors concerned about re-election cannot con-
sider end-of-life decisionmaking an area of “settled consensus.”135 
  
 131. In re Browning, 568 So. 2d at 13. 
 132. Far from advocating continuation of treatments for patients in PVSs, some even 
argue that, because they lack neocortical functioning, they should be considered legally 
dead. Meisel & Cerminara, supra n. 7, at § 6.04[A][5]. 
 133. McNoble, supra n. 129, at 569 n. 3. 
 134. See AARP, supra n. 94, at 8 (noting that the majority of people would not want to 
live in a coma or other state in which they could not communicate with friends and family). 
 135. Susan M. Wolf, Law and Bioethics: From Values to Violence, 32 J.L. Med. & Ethics 
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Citizens cannot be left with a good impression of the way that 
government works after hearing their legislators, in responding to 
politically powerful forces, state that they do not care whether a 
statute is constitutional if they believe that it represents an at-
tempt to achieve a good result.136 Politics also inevitably reach 
into the judicial system when judges are elected, and another 
practical outcome of Schiavo may be increased judicial reluctance 
to deal with end-of-life decisionmaking. It is difficult to imagine a 
judge wanting to be in the position of Pinellas Circuit Court 
Judge George Greer, who handled most of the trial-court proceed-
ings and who also endured several motions to recuse and other 
allegations of bias during the years of the Schiavo litigation.137 It 
similarly is difficult to imagine a judge who would want to face a 
retention election knowing that others are willing to run in oppo-
sition because of rulings in these types of cases.138 

More education in the law of end-of-life decisionmaking would 
help lessen some of these practical effects on judges, the legisla-
ture, and the citizenry. On the judicial front, more education 
would help judges feel prepared to hear cases and to produce con-
sidered results even in the face of heated reactions such as those 
Judge Greer faced. On the legislative front, education could help 

  
293, 297 (2004). 
 136. Fla. Sen. Spec. Sess. E (Oct. 21, 2003) (audio recording on file with the Author) 
(Sen. Campbell’s remarks at 2:37:45–2:37:55); Bob Mahlburg & Maya Bell, House Votes to 
Let Bush Step In, S. Fla. Sun-Sentinel 11A (Oct. 21, 2003) (quoting Rep. Don Davis (R-
Jacksonville) as dismissing arguments that Terri’s Law was unconstitutional as “legalese” 
and saying “[w]hether it’s legal or not, I’m telling you, you should support this bill”); cf. 
Sean Mussenden & Bob Mahlburg, Bush Orders Feeding Tube Reinserted, S. Fla. Sun-
Sentinel 2A (Oct. 22, 2003) (quoting Florida House Speaker Johnnie Byrd (R-Plant City) as 
saying “I just try to lead and do what’s right” in getting Terri’s Law passed even in the face 
of concerns about its constitutionality); see also David Sommer, Governor’s Attorney Out-
lines Arguments in Terri’s Law Case, Tampa Trib. Metro 1 (July 7, 2004) (noting that the 
Governor’s brief in support of constitutionality of Terri’s Law quoted Pope John Paul II in 
saying that nutrition and hydration is a “natural means of preserving life, not a medical 
act,” despite Florida statute’s definition of artificial nutrition and hydration as medical 
treatment). 
 137. See e.g. Maya Bell, Judge Ready to Rule on Woman Ill for 13 Years; He Refused to 
Recuse Himself in the Bitter Fight over the Fate of Brain-Damaged Terri Schiavo, Orlando 
Sentinel B5 (Sept. 11, 2003); Jeb Bush Seeks Removal of Schiavo Case Judge, The Bulle-
tin’s Frontrunner (Nov. 24, 2003) (both discussing Gov. Bush’s and the Schindlers’ at-
tempts to remove Judge Greer). 
 138. See e.g. Mahlburg & Bell, supra n. 136; David Sommer, Incumbent’s Decisions 
Disturb Judicial Challenger, Tampa Trib. 1, Pinellas Sec. (Aug. 29, 2004) (discussing criti-
cisms of Greer by an attorney campaigning against him in an election). 
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keep legislators from being engulfed in and carried along with the 
storm. Citizens would also benefit from and be better able to 
weather storms like this one with more education about advance 
directives and the law governing end-of-life decisionmaking. No 
matter what position they take on refusal of life-sustaining 
treatment, one message people have read or otherwise internal-
ized from Schiavo is that they should memorialize their wishes 
regarding end-of-life decisionmaking.139 Although an increase in 
advance directives may present the medical and legal communi-
ties with additional challenging issues in the future,140 their exe-
cution would be a positive result indeed of this tragic commin-
gling of strong political winds with two parents’ wishes for their 
daughter. 

 

  
 139. See e.g. Martha Bellisle, Special Report: End of Life Planning, Reno Gaz.-J. 1A 
(Nov. 23, 2003) (discussing the renewed awareness of need for living wills after the 
Schiavo case); Pat Burson, Isn’t It Time for a Lively Conversation on Death? Orlando Sen-
tinel E4 (Jan. 28, 2005) (discussing the need to talk to family members about wishes after 
death); Erin Marcus, Living with Court Limits on “Right to Die”; In Wake of Decision, 
Adults Are Advised to Set Down Wishes for Physicians, Wash. Post A8 (June 27, 1990) 
(discussing the increased awareness of the need for medical directives following the Cru-
zan decision); Mary Pickels, Advance Planning Lightens Burden on Survivors, Trib.-Rev. 
(Pitt.) (Feb. 20, 2005) (available at http://www.pittsburghlive.com/x/search/s_305602 .html) 
(discussing endeavors to increase awareness of living wills).  
 140. For example, people who wish to ensure that treatment is administered to them 
might execute more advance directives requesting treatment, raising issues when physi-
cians are opposed to continuing treatment because it is futile. See generally Meisel & Cer-
minara, supra n. 7, at ch. 13 (discussing physicians’ debates over ethics at continued treat-
ment when such treatment is futile). 
 


